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P-R-O-C-E-E-D-I-N-G-S

(7:06 p.m.)

MR. HOOD: Good evening, ladies and gentlemen.

This evening's case 1is in continuation of Zoning Commission Case

Number 00-3C, heard first on October 19, 2000, and again on

November 2, 2000. The hearing will please come to order.

Joining me are Commissioners Mitten, serves as Vice

Chair, Commissioner Franklin, and Commissioner Holman, and joining

us shortly will be Commissioner Parsons. Would all individuals

who were not previously sworn in, and who wish to testify, please

rise to take the oath.

MR. BASTIDA: Do you affirm whatever you're going

to testify about will be the truth, and nothing but the truth?

Thank you.

(Witnesses sworn.)

MR. HOOD: Mr. Bastida, do we have any preliminary
matters?

MR. BASTIDA: The staff has no preliminary matters.
Thank you.

MR. HOOD: The only -- I think we asked for a few
submittals in between the last hearing and this hearing. In my

readings, I found where someone had asked Commissioner Mitten if

he read the White Oak Preservation Activities report on arborists.

Before we even entertain that from the ANC, I know

they had an issue with that. Mr. Bardin, I'm going to ask
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Commissioner Mitten that this submittal suffice for what you need.

MS. MCCARTHY: Well, I think there was some --

there was some additional elaboration that ANC had raised that we

might to talk about at some point.

MR. HOOD: Okay, what I wanted to do is just make

sure that everything that was asked for, that we have, so we can

proceed from this point on.

Do you have any lists of things we --

MS. MCCARTHY: I have part of it.

MR. HOOD: Mr. Bastida, do you have the 1list of

things that were asked for at the last hearing?

MR. BASTIDA: Yes, I have them and I have them at

my desk.

MR. HOOD: Could you --

MR. BASTIDA: Excuse me. Yes, Mr. Chairman, I have

them, and I have them at my desk.

MR. HOOD: Okay, while we're getting that, I'm

going to ask Mr. Bardin to come to the table. But before we

proceed, Mr. Bardin, I want to make sure that we had everything

that we asked for at the last meeting, so we'll know where we've

been so we can proceed.

MR. BASTIDA: Mr. Chairman, it will be Jjust a

minute. We're reprinting it. It's in the computer, so it will

not take very long.

MR. HOOD: Okay. Not to hold up time, Mr. Bardin,
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I want you to understand, I'm not going to be picking on you, but

I'm going to ask you to turn around and look to see how many other

people want to come up in front of this Commission and testify.

I understand that you have some questions and some

legitimate issues. But I would ask that you keep in mind, that

what pro or con behind you, that you have other folks who would

like to proceed and who would also would like to come before this

Commission and give their view, some of your constituents, and

also some of those who are in support.

MR. BARDIN: Okay.

MR. HOOD: Before you begin, though, I would like

to get that piece that I asked for stat.

MR. BASTIDA: It will be with us momentarily. One

of the things that you requested was from the applicant, the color

of the materials, and now you have them in front of you.

MR. HOOD: Right. Mr. Bastida, if you could, could

you go down this list and let me know the things that we do have.

MR. BASTIDA: The staff is not working very well

today, so we only made one copy. So, could I make another copy or

several copies for all the Commissioners?

MR. HOOD: The staff is not --

MR. BASTIDA: Very with it today.

MR. HOOD: This is the only copy. Okay. So, I'll

be the staff.

MR. BASTIDA: Okay.
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MR. HOOD: Okay.

MR. BASTIDA: Sorry.

MR. HOOD: Let me say, request list colleagues --

and let's make sure that we have what we need so we can proceed,

and let's do this kind of quickly.

Ms. Mitten requested the applicant, Mr. Milhous for

a report of his suggestions for the Tree Protection Preservation

Plan. Ms. Mitten also requested the Diversity of Housing Report

from Office of Planning. The applicant to provide 1989 DPW Ramada

report.

OP to provide information on other sites

-- site area waivers in exceptional status. OP to provide report

from DOH. Mr. Parsons requested

matter-of-right suggestions, does not want more than one family

dwelling near park land.

Anthony Hood requested Office of Planning to look

into Woodridge Place Bioretention Infiltration Systems. I do know

that what I requested I didn't see it, but anyway.

MS. MITTEN: Well, I think the second item was

really -- I had asked a question regarding what was meant by

diversity of housing, which was responded to by Office of

Planning. I didn't ask for any follow up on that, but I did have

in my notes that the Office of Planning was going to review other

projects where area waivers were granted for exceptional merit.

And that I didn't see in the additional information.
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MS. STEINGASSER: We do have that here.

MR. HOOD: Also, let me ask the Office of Planning,

did they have a chance or did they 1look into the Woodridge

Bioretention Infiltration Systems?

MS. STEINGASSER: Yes, sir, we did. And that site

did not use the Bioretention. They had -- their soil was too

sandy, and it could not take it. So, they used a sand filter

system instead.

But we did talk with some planners at the City of

Fairfax who have used the system, and they reported it to be very

successful.

MR. HOOD: Okay. Do we have something -- some

documentation other than --

MS. STEINGASSER: Verbal discussion? No, sir, we

don't. But I'd be happy to get some for you if you'd like.

MR. HOOD: Okay. Mr. Parsons, vyou asked for

something.

MR. PARSONS: Well, I guess I'm confused by the

wording there. I think I was talking about this other part of the

PUD, the property whose name I can't remember now, who's not

really a part of this, but wants to apparently enjoy it if it's

approved.

I guess I was suggesting what might happen to his
matter of right, but I frankly don't remember -- I think I'm
confused by this language. But I -- I wasn't asking for a matter-
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of-right subdivision of this property.

MR. HOOD: Okay.

MR. PARSONS: I think that's been provided.

MR. HOOD: Okay.

MS. MITTEN: I think if I --

MR. PARSONS: Can you help me?

MS. MITTEN: -- if my notes reflect where you were

going, and I don't know specifically what you had asked for, but

you had made the comment that little attention was being paid to

Ft. Circle Park.

MR. PARSONS: Correct.

MS. MITTEN: Based on the design of the two units

in Building 5 and the end unit of Building 2, so I don't know if

that jogs your memory about what you might have asked for by way

of follow-up.

MR. PARSONS: Well, I think I was asking what would

a matter-of-right project look like on that property as opposed to

the proposal before us. Yes, that's what I was asking.

MR. HOOD: Okay.

MS. MCCARTHY: Mr. Parsons, that's what Mr. Bastida

has, or has just passed out to you, I believe, which was a drawing

of what the maximum matter of right build out on the Bregon site

would look like.

MR. HOOD: Okay, colleagues. Is there anything

else that anyone remembers asking for that we have not received?
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I'm going to ask staff if we can have a specific

and clear record for the things that we asked for just in case we

have another hearing, but just in case we ask for some additional

information.

Staff, Mr. Bastida?

MR. BASTIDA: Yes, Mr. Chairman.

MR. HOOD: Okay. Thank you. Okay, with that, Mr.
Bardin, I think -- I believe we left off where cross examination

involves the planning.

MR. BARDIN: Yes, Mr. Chairman; thank vyou, sir.

Can I just ask you a question about Commissioner Mitten's request

which you noted that Commissioner Heinrich and I filed a letter,

or maybe you didn't -- haven't seen it -- filed a letter with the

Commission objecting that what you received was not really a tree

preservation plan, but simply a list of isolated activities? Do

you want me to address that now, or would you rather wait until we

testify --

MR. HOOD: Yes, 1if vyou could wait wuntil vyou

testify. But Mr. Bardin, I did read that. That's why I asked Ms.

Mitten was that sufficient for her needs. I was trying to save

all of us a little time. If you could just proceed with your

cross examination.

MR. BARDIN: Okay. Two weeks ago, Commissioners, I

sent to -- delivered to the Office of Planning and filed with this

Commission the written questions that Commissioner Heinrich and I
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have on behalf of ANC 3F to the Office of Planning.

The suggestion in our covering letter was that they

answer those questions in writing. I hope they would have done

it, and I would have just submitted the questions and answers

today, and I would have been finished. They elected not to do

that. Also, as you recall, I asked for a meeting. They were not

able to schedule that meeting until ten o'clock tomorrow morning,

and that's when we're going to finally meet.

Now, I am quite willing to have these questions,

which we submitted in writing, which we served on all of the

applicant, and all the other partiesgs, and which I've given out to

people here, I'm willing to have them answered orally on the

stand, if that's what vyou'd like. I'm willing to have them

answered in writing if the record is held open for a reasonable

period of time to -- and I assume that's the practice here -- to

introduce them. And if that's acceptable, we don't have to take

any more time for this ANC on these questions today with the

Office of Planning.

MR. HOOD: Let me just ask, does the applicant have

any problems with that procedure?

MR. BERGSTEIN: No, sir.

MR. HOOD: Okay. Does any of your parties have any

problems? Office of Planning, are you prepared to move forward

with the meeting with Mr. Bardin and whoever? And also for him to

be able to deal with those questions at that time?
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MR. BARDIN: And provide written answers, right?

MR. HOOD: Okay, Mr. --

MR. BARDIN: Well, 1let's put it this way: Ms.

McCarthy, have you had a chance to look at the questions?

MS. MCCARTHY: I guess.

MR. BARDIN: And do you have any question in your

mind about any of these questions as to what they mean?

MS. MCCARTHY: No.

MR. BARDIN: And can you provide written answers?

MS. MCCARTHY: I think we could.

MR. BARDIN: Excellent. Thank you very much, Ms.

McCarthy.

MR. HOOD: Okay, Mr. Bardin. Let me applaud your

efforts in trying to save us time. I understand we do need to

answer you 1f you would like to have answers to the questions.

But I applaud you. I thought this was a good gesture in trying to

move forward.

So, with that --

MR. BARDIN: That concludes our examination

subject, of course, to the written answers which we'll provide for

the record.

MR. HOOD: Okay. That will be contingent on how

the report that we get back from the meeting tomorrow.

MR. BARDIN: Right.

MR. HOOD: Okay.
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MS. MCCARTHY: I'm not sure that I understand, Mr.

Chair. I know you're trying to finish the meeting tonight, so is

Mr. Bardin saying that if we meet tomorrow and we provide a

written summary of the answers, that he might still then want to

go back and do more cross examination and have yet another

hearing?

MR. BARDIN: No, Mr. Chairman. Mr. Bardin is

saying that if we get the written answers, we will submit them for

the record. We'll use them whatever kind of proposed findings of

facts and conclusions of law. We'll have a good discussion about

them and any other issues that we discuss, but we're trying to

move this case along. Thank you.

MR. HOOD: Is that okay, Ms. McCarthy, with Office

of Planning?

MS. MCCARTHY: Yes, that's fine.

MR. HOOD: Okay. I guess -- colleagues, is that
okay to move forward? Sounds good? Okay. I didn't expect to
move that fast.

Report of other agencies. Mr. Bastida, do we have

any other agencies?

MR. BASTIDA: Not that I know of, but maybe the

Office of Planning would be -- we don't have any other D.C.
agencies. We have some federal agencies. But regarding D.C.
agencies, I don't believe so. But the Office of Planning was

supposed to contact them, and maybe you might want an answer for
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the Office of Planning.

MR. HOOD: Right, I do know we had the Park

Service.

MR. BASTIDA: Yes, but that's a federal agency.

MR. HOOD: Right, I understand that. But a report

of other agencies, if we have no one else, Ms. McCarthy?

MR. PARSONS: Mr. Chairman, I want to -- we have

before us a new memorandum from the Department of Health and

Environmental Health Administration. And I wonder if the Office

of Planning could help with this, because I'm not sure what it

means.

He's supplementing his comments, and tried as much

as possible to minimize the modification of the current drainage

pattern, maintain the health of these tributaries. Does this seem

to clarify, modify this prior report?

MS. STEINGASSER: I would have to take the memo at

its face value. It was sent to me in October after the report was

filed, and he wished to add these additional comments.

MR. PARSONS: So, you've had no conversation with

him?

MS. STEINGASSER: I have indeed had conversations
with him and asked him 1if this -- 4if he, as a result, had
objections to the project. And he stated he did not have an

objection to the project.

And I did invite the Department of Health to
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represent themselves this evening, and they were unable to attend.

MR. PARSONS: Well, that last sentence is -- I just

don't understand it. I mean, it sounds like we should keep the

existing hydrology to protect this stream, and I --

MS. STEINGASSER: I did ask him specifically if

this changed his recommendation on the project, and he said no.

MR. PARSONS: All right.

MS. STEINGASSER: These were additional comments.

MR. PARSONS: Thank you.

MR. HOOD: Okay.

MS. MITTEN: I Dbelieve, Mr. Chair, we also

contacted the Department of Public Works about their testifying,

and I believe Mr. Rybeck is here tonight to do that.

MR. HOOD: Mr. Rybeck, if you could come forward.

Good evening. If you could turn your mike on, Mr. Rybeck.

MR. RYBECK: Yes.

MR. HOOD: And identify yourself for the record.

MR. RYBECK: My name is Rick Rybeck. I'm with the

D.C. Department of Public Works. I'm a Deputy Administrator for

the Office of Intermodal Planning.

I was not asked to prepare any remarks for this

evening, but I'm here to answer guestions. We have submitted a

memo in writing to the Office of Planning, which indicates that

the proposed development will not have any adverse traffic impacts

on the neighborhood.
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That 1is pretty much the extent of what we would

say, except that it does seem to us to make sense to locate

residents adjacent to a metrorail station where they can make good

use of transit and make fewer auto trips. We think that would be

beneficial both to the neighborhood and to the city.

MR. HOOD: Okay. You said you were not prepared to

come tonight.

MR. RYBECK: Well, I was asked to come, I assume,

to answer questions based on the memo that we had prepared

earlier.

MR. HOOD: Okay.

MR. RYBECK: I did not know that I was supposed to

present testimony tonight.

MR. HOOD: Well, let me say this: Colleagues, do

you have any questions of Mr. Rybeck?

Any of the parties? Mr. Bardin.

MR. BARDIN: Mr. Rybeck, did I understand correctly

that you are not speaking for the Division of Trees in the

Department of Public Works, but only from a traffic point of view?

MR. RYBECK: Our office prepared a traffic impact

analysis.

MR. BARDIN: And is your office, from a traffic

point of view, that you said -- the report said it did not object.

The report did not say the Department of Public Works or the

traffic analysts support this project. Are you here to advocate
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this project?

MR. RYBECK: I am not in a position to go further

than what the memo stated.

MR. BARDIN: Thank you very much.

MR. HOOD: Okay. No other parties? Okay. Mr.

Rybeck. Thank you.

Okay, if there are no other district agencies, I

would now like to move to the National Capital -- I'm sorry, the

National Park Service, Mr. Murphy.

MR. MURPHY: Good evening Mr. Chairman, members of

the Commission.

MR. HOOD: Good evening.

MS. MURPHY: My name is David Murphy, and I'll

speak for the National Park Service. Frankly, I didn't realize

that the schedule would move along quite so quickly.

MR. HOOD: Very efficient.

(Laughter.)

MS. MURPHY: Very efficient, yes. Okay. What I'd

like to do is share with you the setting of the area that is under

consideration and as it relates to National Park land and to the

historic setting of the area, as well as the ongoing discussion

that we've observed on this development with specific details that

have been provided and suggested by the applicant.

Do you have a microphone, a hand mike?

MR. BASTIDA: Our hand mike is not working.
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MR. MURPHY: Well, then I will -- will my voice

carry to that extent?

MR. HOOD: I believe, Mr. Murphy, if you cut your

mike on, maybe if we -- Ms. McCarthy, if we could turn one on that

way, maybe that will help us.

MR. MURPHY: This feels 1like the worst day of

Christmas wrapping. So, we all should be anticipating this.

What I wanted to show starting off with an historic

map -- thank you -- historic map of the area, this was the Poske

map, 1856 to 1859. This is the pre-cursor of property maps of the

city. It identifies the condition surrounding Tenleytown,

surrounding the area, prior to the Civil War, and denoting the

area was heavily forested and primarily a very open farmland

condition.

You'll notice the next two -- next two proposed
development is a piece of woodland. Interestingly enough, the
National Archives had a copy of a map -- had a map dated 1865,

which was the post-Civil War conditions that identified not only

the earthworks thus for Reno, the military roads, Tenleytown, and

again the development's proposed site, which we've overlaid

adjoining a piece of forest land.

Interesting also is that the areas that have been

tinted demonstrate that the military was concerned about to

identify the areas that had been deforested, essentially to open

up fields of fire for deforestation.
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They also marked the extent of the drainage, which

you've heard about a great deal. Eighteen ninety-three, which is

the post-geotechnical map, which is most frequently looked at,

again, shows the stream. Obviously, the Corps of Engineers

identified it as a free flowing stream. We've overlaid the

development area. And again, it is adjacent to forest land.

If you notice, most of the forest land, that had

been left by the military during the Civil War, had subsequently

in the next 40 years, been removed. Except for that small tract

of forest land immediately north of the development, and they

denote that the stream prior to the development of Ft. Drive,

prior to the development of Wilson High School was noteworthy

enough for the military and the post-geotechnical survey to make

note of it.

Very shortly after 1893, the concern for the

development of the city and how it would outstrip the ability of

Park land to be provided, The McMillan Commission of 1902

identified a grand plan for an overlay of parks and open spaces

for the city. This map represents those lands marked in dark
green, which are National Park lands. It represents essentially
the culmination of that initial plan of 1902. We've -- Tenleytown
is in this area here. At this scale, the development 1is
minuscule.

But I did want to point out that the Ft. Circle

fortifications of the city, which run -- that created a ring of
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defenses around Washington, that the military had fought enough of

to mark in detail, exquisite detail in 1865, has managed to be

preserved by major effort and economic investment by the federal

government, through the National Capital Planning Commission and

others, to create a preservation and a corridor around the rim of

the topographic bowl of the city.

That rim, originally conceived of in 1902 by the

McMillan Commission, i1s immediately adjacent to the property

that's Dbeing considered for development. The most immediate

effort on this to set aside and provide public access is the

culmination, or near culmination, of a plan for a Ft. Circle

trail.

Now, this has gone on for about 50 years. The

initial concept was a four-lane highway. There are pieces, very

small, it was a parkway, but still a highway in most concept. But

it was a perimeter drive, and then that was downgraded to a

perimeter park system with a major trail. This is the culmination

of that trail, which will be oriented toward pedestrians, hikers,

and bicyclists in some areas but not in total.

It starts tying in with the C&0 canal. This is

generally at Fletcher's Boathouse. It comes up portions of

Glover-Archibald Park through Ft. Reno, across the military road

corridor, over to Ft. Stevens, to Ft. Totten, along Eastern

Avenue, and then on over into Anacostia covering portions of Ft.

Dupont, and so on.
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And the idea is that people will be able to walk

this trail and get an appreciation for not only the park values

but the history of the setting and the purpose behind the defenses

of Washington.

And a much greater scale for orientation, because

there's been a lot of question about, well, who owns what, and

where is Ft. Drive, and what is Ft. Drive. Well, Ft. Drive is

part of Ft. Circle Parks. The dotted line, which is the trail

that I previously mentioned, is on this map, which is essentially

the sidewalk that is immediately adjoining Ft. Drive, which is

also on an easement to metro for a Kiss 'n Ride, which is why you

don't see parking meeters on that, because it is essentially a

park that happens to have Ft. Drive, which happens to be assigned

to metro for a Kiss 'm Ride, all considered compatible uses, all

reviewed as part of Historic Preservation Act.

Ft. Reno to the North. Chesapeake Street is

District 1land. Ft. Drive runs essentially up to the face of

Wilson High School; there may be four or five feet. So, the Park

Service maintains the front yard of Wilson High. And it continues

down to Albermarle. Albermarle is a District street. And then

Ft. Drive, which appears to be a District street, is actually a

park that has a street. Again, a dual use and a compatible use.

And then Dbelow this, at the bottom of the map,

would be for -- or excuse me -- Tenley Circle. The corridor

depends on 40th Street and Ft. Drive to create a green corridor.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

The shoulder of the road is important for a setting and a

presentation. It will become even more important with walkers,

hikers, people who have perhaps have come from the Midwest or the

West, and this is part of a National Trail System.

They will be encouraged to go around Ft. Circle.

They will be encouraged to understand. Part of the Park Service

function and product that we will be providing is interpretation

and explanation of this historic setting.

Thus, a development which says, this 1s the

applicant's drawing, we've just added to it, the development here

is very much important, very much an important issue.

Going back to the maps of the wetland and the

forest cover that, clearly, from our point of view and

understanding of historic maps, has been in existence -- perhaps

not the same trees -- perhaps some of the trees we don't know, and

we don't want to find out by damaging the trees. Were they in

fact there during the Civil War? We know that the creek was. And

we know that for the last 150 years, it's been mapped and duly

noted.

So, it is part of the setting and would be part of

a story that perhaps it would be reasonable to say that at this

point, looking this way, that is the only remaining forest

landscape, the only remaining attacked landscape that was visible

during the Civil War. A minor point, but considering how

urbanized that area is, this may become more and more important
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over the years.

As to the wetlands, or the wet area, or the stream,

which we've also marked here -- and you can see the stream used to

go all the way up in front of Wilson High, all the way up the

Chesapeake Street -- we suspect that with the fill of Ft. Drive,

with the fill to create Wilson High School, any decent engineer

would put French drains in, capture that water, and divert it.

Whether that water is inside the pipe, or as we are

finding in old infrastructure, it's in the gravel bed just outside

of the pipe, it's still ground water. It still makes its way from

here, we believe, down to Nebraska Avenue. In it, there are

organisms that you'll have heard from other testimony. It has

trees associated with it. Some of those trees are on Park land,

some are on District school property. But this is all part of a

larger system.

From our point of view, it's a Park land adjoining

a park. The consideration of this should be given very strong,

strong note, because it's not only part of District heritage, but

part of national heritage and this Ft. Circle Park.

I think I've covered many of the questions that

have come through. I hope I have. If I've not, excuse my

wrapping paper technique here, but we would be happy to answer any

questions you might have.

MR. HOOD: Colleagues, any questions of Mr. Murphy?

MS. MITTEN: Mr. Murphy, well, given that you've
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seen what the applicant has proposed, what's the response of the

Park Service to the development as it relates to the Park system?

MR. MURPHY: The applicant is -- we've met with the

applicant a number of times as recently as over the last ten days

on site. We are encouraged by the applicant indicating that one

of the first orders of business would be to fence this limit of

the park land on the development of the site of the property line

and on down to the oak tree.

What this gives us 1is an assurance that this

development and wandering bulldozers, which often happen in

construction, won't end up in the Park. It will allow us to have

a known quantity and be able to manage that section of Park,

including as we suspect, a relandscaping of it and a reinforcement

of the forest buffer, which we will undertake.

The applicant has provided an assurance to us, and

I presume details to you, on a suitable ornamental fence that

would be making good neighbors between the two of us and on future

owners.

We have looked at the oak, the preservation plans

for the oak. We do not necessarily agree with all of the details

that the arborist has. We do not share his confidence that there

are no roots extending from that tree onto the applicant's

property.

There is a beginning of a Forest Conservation Plan.

We would hope to see a very detailed plan, which is very specific
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so that when a fence that is out there now, which is more than 20

feet from the base of this oak, is described in the plan as 20

feet, it certainly could be laid out exactly on the map.

If they need six feet from the face of their

building to essentially provide a scaffold for brickworkers,

that's probably all they need. We've had other -- in fact, you've

very -- I'm sure you hear frequently how much or how little land a

contractor needs off the facade of a building.

That has not been fully gelled. We have not seen a

drawing showing where the storm water pipe's water would not go.

And the reality is that all these activities, man lifts, heavy

vehicles, 1light vehicles, multi-traffic vehicles, on top of the

roots, which may or may not be there in that oak tree, has a very

clear implication of damage to that oak.

We've experienced this in every park with our own

construction, with metro, with adjoining development. This is not

a new issue. The greatest level of caution and pessimism on the

part of the Board would be, I think, wvery good.

This tree cannot be replaced unless we're willing

to wait the 150 years that we've already seen on these maps. Now,

that's a decision that will have to be put into the context of

this plan.

MS. MITTEN: Can you help wus understand vyour
concern about -- you know, we heard some testimony about there was
a -- I forget exactly what the term is, but there's this thing
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that blows air and blows the dirt away, basically from the roots,

to just see where they go. And the arborist used that method to

determine where he thought the roots were, and spoke with a fair

amount of confidence. Why are you less confident that he knows

where the roots are?

MR. MURPHY: Well, earlier drawings and maps

indicate that this tree was of substantial size, somewhere in the

25-inch diameter, about 70 years ago, 1930s. Sometime about that

time, fill was placed up against that tree, if we understand the

age of the retaining wall, and the site wvisit indicates it

probably is about a 1930s homeowner-built opportune fill kind of

£i11.

The Schnabel Engineering Report indicates four to

six feet of £fill. It is not unusual from our experience, and

certainly the Ft. Totten metro bore this out, that contrary to

popular opinion, trees' roots do extend below eighteen inches;

some extend by opportunity. If there's decent soil, if there's an

aeration opportunity, if there's something, those roots will

follow very deep and very far.

What we sensed in the study by the arborist and

with the tree spade is they did not go, I believe, more than 12

inches. And if they went 18 inches, that was the maximum. That's

still a level of fill. So, what it's presuming is that a tree

that was there 70 years ago, that had roots in all directions,

which is a reasonable presumption, had fill placed on it, either
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lost all those roots, which is not borne out by damage to the

crown, or those roots have survived despite that heavy overburden.

Given that there's been very little heavy

compaction activities in the backyards of those houses, now gone,

it's not, in our opinion, reasonable to presume that there are no

roots on a tree that has a fully formed crown, there are no roots

under one side, but there are on the other. Now, logic would

indicate that there would be a preponderance of development of

root structure toward the water, toward the drainage versus toward

the residence. There's not evidence to that that we've seen.

The root -- the crown spread is approximately 30

feet uniformly all around, and extends further out than that by

radius. So, it does not seem to us to be an issue that 1is as

simple as presented or one would believe in the arborist

presentation.

MS. MITTEN: Thank you.

MR. HOOD: Any other questions, colleagues?

MR. HOLMAN: Would you characterize your -- I don't
want to call it a disagreement, but your -- well, I guess it is a

disagreement with the Developer, as based on your experience with

other developments, a kind of minor disagreement or is this a more

significant disagreement than you normally have?

MR. MURPHY: I would say that there's -- it's a

fairly standard discussion about how much protective area around a

tree, especially this size. It's rare to see a development that
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provides what would be more than enough space.

But there are a number of trees that come to mind.

I think the classic is the beech that was in the Hop garden at

the Smithsonian, behind the Smithsonian castle, that I don't want

to guess how much money was expended to preserve that tree. And

it lasted about three years. And with great regret, it had to be

taken down.

But there was a substantial amount of effort, but

the root space, the root ball of that very large tree, which was

not quite as large as this, but it's pretty close, the root ball

was more -- it was, I think 25 feet, and I don't know exactly, but

we could check to see how those two relate. But that tree had far

more than this tree should ever anticipate as a level of care, and

it did not survive the excavation, and the turmoil around that was

substantial.

MR. FRANKLIN: Mr. Murphy, a Smithsonian official

may have been joking, but he once described to me that tree is a

million-dollar tree.

MR. MURPHY: I'm pleased that you could share that

with me.

MR. HOLMAN: And I -- just in terms of the rest of

the expanse of the Ft. Circle Park, how would you characterize

your success at maintaining the level of trees and other amenities

that go along with making that Park the kind of area that people

would appreciate in terms of the original kind of qualities that
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were there, certainly not since 1865, but just if you could just

briefly?

MR. MURPHY: I think the best example we can give

would be in the vicinity of Ft. Totten, which the metro tunneling

under it -- under what we later discovered to be earthworks that

were before the construction started unknown, and through the

community.

We spent a substantial amount of effort working

with metro, arguing with metro, asserting ourselves with metro,

and I think the product of that is that we had a substantially low

amount of tree mortality. And those that did die were areas where

we had let our guard down and where a fence got moved and, gee,

dig we must, or park the concrete truck, we must. Those trees

succumbed, and I have the experience of watching that from start

to finish, and still can go by and say which trees have died.

So, I don't speak of it in theoretical. I was

substantially involved in that project. But that is the best

example all through Ft. Davis, Ft. Davis Drive, Ft. Dupont. We

have been most aggressive in preserving and having development

give the root space that's necessary for these trees.

It's easy to come up next to a tree that's four

inches in diameter or eight inches in diameter and treat one as if

it was in your backyard where you're only parking your car on the

roots. But when we're talking repeated heavy equipment, you don't

really have a lot of control in a construction site, as most
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construction sites end up as gravel and quagmire. You have to

reasonably expect the very worst, and operate from that criteria.

And that's how we've done it, and we've had a very good level of

success.

MR. HOLMAN: I guess my final question is, from

your maps, it appeared that this area of trees is one of the more

significant remaining areas in the western part of this -- was

that just my impression?

MR. MURPHY: From what we can find, from maps on

record with the National Archives that were done by the War

Department, Civil War War Department, it may be the only tract.

The others that come to mind are two small pockets down by Conduit

Road School House and one little vestige in Battery Kemble.

There really aren't that many areas that have not

been deforested, because the reality is in Northwest Washington,

fields of fire was a higher issue also, firewood for the troops

that were all over there.

We don't know why this area keeps showing up on

these maps, but it did. And one can only surmise that either it

either was behind the field of fire, or somebody said, "Don't cut

those trees."

MR. HOLMAN: Thank you.

MR. FRANKLIN: Mr. Murphy, it's always a pleasure

to hear from you, and I always feel that we get a good history

lesson whenever we have you before the Commission.
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MR. MURPHY: Hope not too boring.

MR. FRANKLIN: Not at all, not at all.

How would you describe -- with respect to the green

band which is the reservation 452, how would you describe the

character of the trees existent on that band? Is that wvery old

growth stock?

MR. MURPHY: No, sir. Primarily, those are street

trees. Some may be 20 to 30 years old. Ft. Drive has had a lot

of urban impact. When you get up into Ft. Reno, there are some

that are older, and because they're further away from misfortune,

the area is so very narrow and so very dependent on the 40th

Street corridor. It's basically, the mirror half. And that was

by design. This double road system and Tenley Circle was

basically an outcome of the overall design for the implementation

of Ft. Drive, as originally conceived. It's one of the vestiges

of the original dream to make this a scenic parkway ringing the

city.

MR. FRANKLIN: In your opinion, would somebody

taking the trail that you described be aware of the white oak,

which has been the subject of so much discussion?

MR. MURPHY: It's an unusual feature in that it is

a massive crown feature. No, the average person probably doesn't

see many trees as individuals, but a green dell, a green hollow

that has trees is unusual.

And I would say that there are similar instances
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along Battery Kemble and elsewhere, along MacArthur Boulevard,

looking down toward the river, that those green oasis are

extremely important.

If I were a bird watcher or you were a bird

watcher, we would say, of course, that oak tree would be highly

visible, because that would be something month after month we

learned to watch it.

MR. FRANKLIN: Well, my question was really -- the

assumption behind the question was the tree. Is it worthy of

preservation for its own sake and not necessarily as an

enhancement of the trail concept?

MR. MURPHY: Absolutely.

MR. FRANKLIN: Okay.

MR. MURPHY: In fact, it's probably a greater level

on its own in its relation to the wet area.

MR. FRANKLIN: If one were to -- under conditions

that exist today, if one were to follow the trail that you had

indicated on that larger map, how much of the experience following

that trail would be in what would fairly be called wurban

conditions; that is to say, walking along sidewalks in areas that

a reasonable person would not describe as park-like in character?

MR. MURPHY: I don't know the numbers, but knowing

the area --

MR. FRANKLIN: Just ballpark.

MR. MURPHY: -- having walked it, under 15 percent,
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more than ten.

MR. FRANKLIN: Would be urban-?

MR. MURPHY: Urban.

MR. FRANKLIN: And the rest would be?

MR. MURPHY: Would be edge or wooded. And edge

being one side would be wooded, the other side would be --

MR. FRANKLIN: The Ft. Drive would be edge in your

view then.

MR. MURPHY: No, I would say that falls under the

urban setting.

MR. FRANKLIN: Urban?

MR. MURPHY: Yes. I can't -- once you get up

toward Ft. Stevens, it becomes slightly more wooded. There's more

overstory, more shade, more comfort. And then obviously when you

get down through the Military Road and on over toward Ft. Baird

and Ft. Totten, Ft. Barnard, I guess.

MR. FRANKLIN: Do you have an opinion as to how

many people follow that trail today?

MR. MURPHY: No, but I can provide those numbers.

MR. FRANKLIN: ©No, it's not that important. I was

just curious.

MR. MURPHY: It is anticipated that this trail will

become very heavily used when it is identified and noted as a

continuation of the Anacostia Trail and the C&0 Canal Trail. And

the linkage is either going down through the mall and out or up on
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the high ground up on the ridge. And the sense 1is that this

actually would be a desirable route.

MR. FRANKLIN: So, getting to the sort of the

bottom line of your testimony, is it correct to infer that your

primary concern is the preservation of the oak tree that has been

the subject of discussion and concern, and that your -- the

position of the Park Service 1is that there ought -- that the

development per se on this site, leaving aside the oak tree, 1is

not an adverse -- would not present an adverse impact on the trail

concept or the reservation?

MR. MURPHY: It's a cart and horse issue. The

setting of the trail is important, the shade, the amenity, the

adjoining presentation. If the houses that are proposed were

massive and basically you presented a garage door or the back of

the houses or something that would be visually startling,

therefore intrusive, that would be an adverse effect. The loss of

that tree due to a fill --

MR. FRANKLIN: Holding the tree aside.

MR. MURPHY: Well, the tree is a massive presence.

The loss of the forest adjoining the trail, and the forest may

deteriorate both on our land and on the District land because of

very close confines of development or lack of meticulous detail,

that would be a deleterious effect on that site.

The Park Service has a limited amount of space. It

will, in all likelihood, reforest that area to create a buffer of
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its own to protect its -- the public's interest from the adjoining

development to increase and enhance that setting of sort of a

natural area. But we must rely on any adjoining owner to not do -

- not create a harmful effect. So, 1it's not so much a negative,

it's a concern that we don't get ourselves into watching the area

deteriorate. I don't know if I've answered your question.

MR. FRANKLIN: Well, Jjust to pursue it a 1little

further, what would be your opinion of four single family homes on

this tract under conditions within the right of the homeowner?

MR. MURPHY: We would rely on rear lot setback. We

would understand the extent of the right of the homeowner to

undertake construction in their backyards. We would be concerned

about that rear lot impact if there were conventional lots.

However, the site did have single family residences there, and the

trees managed to survive even though there were garages and other

structures put in and among the roots.

We are not -- the Park Service is not opposed to

the development of this tract. But we are not supportive of the

development to a level to suggest that it would assure the future

of the Park and the setting of the Park. It's -- we'd rather not

be put in the position of support or opposition.

MR. FRANKLIN: Okay.

MR. MURPHY: We really wanted to have you

understand the extent of -- and the subtle implications of what

this development could do to what amounts to a national resource.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

MR. FRANKLIN: Thank you.

MR. PARSONS: Mr. Chairman, I wonder i1f the

Holladay people could help with an exhibit of the -- layout of the

plot plan, or whatever we call it. Do you have one here?

MR. MURPHY: This may be what you're -- a bigger

one?

MR. FEOLA: I don't know if this is readable, Mr.

Chairman.

MR. PARSONS: That's fine. Mr. Murphy, I wanted to

ask you about the proximity of these houses to the Park property.

That is, the proposed townhouses. I don't know if they're

numbered, but I see a C on one of them.

MR. MURPHY: No, these are -- they must be house

types.

MR. PARSONS: Well, the C to the left, adjacent to

the Park.

MR. MURPHY: One, two, three, four --

MR. PARSONS: The first one you touched is adjacent

to the Park land; is that correct?

MR. MURPHY: That's correct.

MR. PARSONS: All right. And there's Dbeen a

proposal by the Office of Planning, and the Corporation has

agreed, to move that, to some degree, away from the Park boundary,

and close the gap between the ones labeled B. Maybe you're not

familiar with that, but that's what has been proposed to us here.
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And I think we're torn on whether we're -- by doing

that, we're paying more attention to the tree, and potential

drainage towards that tree, or whether it should be farther set

back from the Park.

And I wondered if you had any comments on -- not

the tree, I think we've heard enough about that, but the

visibility of these structures from this Park and the users of it.

Will we be better to set back from the Park boundary or is there

adequate buffer for trees in that landscape to protect the Park

values?

MR. MURPHY: The terrain of the site, to repeat

what may be obvious on other maps, is that this is essentially a

level sidewalk. And the ground drops down about perhaps up to a

15 to 20 percent slope. So, it's a substantial drop, which means

that the viewers see at level eyesight, they see probably into

what would be the second story windows.

We did put a 40-foot -- 45-foot pole 1in the

vicinity of this point about here, which would be Building 2 or

identified as B, which is the second lot -- second building in, to

get a sense. And basically, the roof line was approximately this

far above 1level, which I would give as about a 20-foot -- 20

percent rise from a horizontal plane. That -- and we did this in

the company of the applicant with an indication that there should

be some sort of rendering or presentation of how these buildings

would present themselves to users of the Park, who will primarily
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be on the sidewalk. There's not a real question.

We do intend to buffer. But the problem with

buffering here and having a fence is that there really isn't an

opportunity for buffering trees on the applicant's side of the

fence. And if that also is part of this surface and ground water

drainage for the wetland, vyes, there should be a corridor which

would not only be for water flow but for an opportunity for

substantial presentation of trees and preservation of those trees

on the plan unit development. That way, the Park Service trees

and the planning of development tree corridor would create not

only a visual buffer, but also provide -- would appear to be
necessary ground water conveyance. So, it could Dbe worked
together.

Yes, we would believe the buildings moved over

would make a great deal of sense. We do not understand how much

of the tree root area would be damaged by moving that over. It

doesn't appear to be -- what you'd gain here is minor, because

there's probably no way that this cannot have construction impact.

If these were pushed over, and this was a unit of three, there

certainly would be. If there's a unit of four, I don't know how

that would --

MR. PARSONS: Okay, thank you.

MR. HOOD: Mr. Murphy, I just have one question.

What is a reasonable amount of time for the applicant to be

responsible for the oak tree -- for the white oak tree? Because
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they're saying that they would guarantee it for one year. But

what is a reasonable amount of time?

MR. MURPHY: From my experience of white oaks,

again, at Ft. Totten in particular, the -- both the red and the

green route, I'd say you might not see a great deal of stress

evidence in the tree for the first three years. And then after

watching each tree -- and it's odd, because you become tuned.

This tree will be probably watched by a hundred people because of

this attention. Most trees aren't.

But you know, when you watch it and you say, "Oh,

there's dry back in the root, the tips of the branches, and so

on," one more branch dies off. I would say this tree probably

could survive but die back over a seven to 15-year period. But

I'd say the first evidence would show up in three to four years.

But when that occurs, most arborists would say it's too late

unless there was substantial amount of remediation undertaken, and

if the roots have been excessively damaged, there's really not

much to be done on a tree that's this long established.

But I would say we're looking at a -- the tree

would -- if the construction results in the mortality of the tree,

the first evidence would be three to four years, maybe earlier.

But the tree would probably be on its last legs within ten -- it

might take another ten years to finally die.

MR. HOOD: Okay. Colleagues, any more questions?

MS. MITTEN: I had one --
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MR. HOOD: Thank you, Mr. Murphy.

MS. MITTEN: -- final question for Mr. Murphy. Can

you tell us whether or not the Ft. Circle Park, which this

adjacent Park land is part, is a landmark Park?

MR. MURPHY: This -- it's on National Register of

Historic Places. And in fact, the development of Ft. Drive as a

Kiss 'nm Ride by metro was subject to both an environmental impact

statement and full compliance with Section 106 of the Historic

Preservation Act based on its listing on the National Register.

The other piece says that Ft. Drive itself, because

it's more than 50 years old and is part of a cultural landscape,

that Ft. Drive vestige may well also have a quality that warrants

its placement on the National Register, or at least would be a

contributing factor.

MS. MITTEN: Thanks.

MR. FRANKLIN: Mr. Murphy, just clarify your last

Statement. Is Ft. Drive and the reservation on the National
Register?

MR. MURPHY: It is on the National Register of
Historic Places. It has a number of qualities that qualify to
that conclusion on the National Register, primarily its

association with the defenses of Washington.

MR. FRANKLIN: And one other further question. Is

there a natural life span for the white oak?

MR. MURPHY: Well, the white oak I think i1is 500
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years old, if you listen to them. And the ones out across the way

from the white oak are about the same age. The folks at Belt

Woods, which is a virgin white oak forest out near what used to be

called Wild World, the state of Maryland has identified them as

being 700 years old.

MR. FRANKLIN: And what would you estimate the age

of this tree to be?

MR. MURPHY: I try to stay out of estimation on

that. But given that it was 30 inches in diameter approximately

70 years ago, and a 30-inch white oak would reasonably be about 60

to 70 years of age by then, maybe younger, it would be reasonable

to say that the tree is about 130 to more years old.

MR. FRANKLIN: Thank you.

MR. HOOD: Colleagues, any more gquestions for Mr.

Murphy? Now I want to do a cross examination. The applicant?

MR. FEOLA: Thank you, Mr. Chairman. Mr. Murphy,

I, like Mr. Franklin, always am -- I always like to hear you

testify, because I learn a ton of stuff. I just have a couple of

questions, though.

One 1s I want to make sure, which may Dbe the

obvious, but the white oak in question is not on Park Service

property; is that correct?

MR. MURPHY: That is correct.

MR. FEOLA: It is on property owned by the District

of Columbia?
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MR. MURPHY : We understand the District of

Columbia.

MR. FEOLA: Is it vyour testimony that this

development, if it's done with the appropriate tree preservation

enhancements, as you called it -- hand digging in the foundations,

keeping heavy equipment further away from the tree -- has a

reasonable chance of survival?

MR. MURPHY: It has a better chance of survival.

MR. FEOLA: Does it have a Dbetter chance of

survival with a tree preservation plan than with no tree

preservation plan?

MR. MURPHY: That relates to the amount of
development. I don't think that's -- with no development, it has
the best level.

(Applause.)

That's not what we're here for.

MR. HOOD: Excuse me. I'm going to ask that we not

demonstrate. Thank you.

MR. FEOLA: If a house were built, as a matter of

right, within 25 feet of this tree, without a tree preservation

plan, would that have a better or worse chance of survival than an

enhanced tree preservation plan, starting with Mr. Milhous?

MR. MURPHY: I would say the impact would be

logically greater from the single family residence without a tree

preservation plan.
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MR. FEOLA: And did you testify that there was

development previously close to this tree, or was it your opinion

that --

MR. MURPHY: Based on my site visits prior to the
removal of buildings, it was obvious that there were slab
structures, probably a hand-built garage and other sheds. But

certainly, the sorts of things that would come down the back of --

matter off the back of a pick up truck.

MR. FEOLA: And the tree survived that
construction?

MR. MURPHY: Most trees can work around a fairly
small development. If you consider a root pattern as a pie, and

if you damage one slice of the pie, the rest of the roots have the

option to overcome that impact. In most development now, we look

at the amount of the pie that is impacted by the development.

MR. FEOLA: The four to six feet of fill that comes

up to the tree's trunk is considered small or a lot of

development?

MR. MURPHY: Well, we've got seven years of history

on that fill as far as we could understand. The garage that was

there obviously was built on for a Model-T or slightly newer

vehicle. So, a 1930s car, 70 years of existence of a decrepid

garage there, didn't seem to harm the tree. That's clearly a

different level of development than modern construction with mass

slab --
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MR. FEOLA: Even though that construction and the

fill goes right up to the base of the tree?

MR. MURPHY: I think you could stack a building or

a hen house up against any tree, and it would probably survive.

MR. FEOLA: Including the six feet of fill?

MR. MURPHY: Including the six feet of fill.

MR. FEOLA: Okay. Are you aware whether or not,

and you may not know this, if this were built as a single family

house, one, two, it doesn't matter, that a tree preservation plan

would be required?

MR. MURPHY: I would presume it would not be.

MR. FEOLA: Thank you. I have no other questiomns.

MR. HOOD: Thank you, Mr. Feola. Mr. Bardin.

MR. BARDIN: Thank you, Mr. Chairman. Thank you

for your testimony, Mr. Murphy. Let's just go backwards on the

questions you were just asked. Mr. Feola asked you about six feet

of fill by the trunk of this tree. Have you looked at the

geotechnic report submitted by the applicant in this case?

MR. MURPHY: Yes, I have.

MR. BARDIN: Did you notice that there was a bore

hole South Southwest of this tree bore hole, B-1, the first bore

hole?

MR. MURPHY: I recall there was one in the

vicinity.

MR. BARDIN: And do you recall that the fill there
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was three feet?

MR. MURPHY: I would suggest that it was probably

more on the order of three feet.

MR. BARDIN: Okay. And did you hear Mr. Milhous'

testimony that in the air spading at the trunk itself, he found

the 12-inch diameter -- what kind of root is it -- buttress root

that was heading Southwest to be 15 inches down from the surface?

MR. MURPHY: I believe that was the testimony.

MR. BARDIN: Okay. And did vyou notice that

comparing the elevations in the geotechnic report, that elevation

15 inches below the surface of the trunk is almost the identical

elevation of the below the fill level at bore hole B-1?

MR. MURPHY: I did not notice it.

MR. BARDIN: Okay. Going to -- well, I guess it

was your testimony you mentioned forest or tree conservation plans

you've had experience with. And then you talked with several of

the commissioners about the beech tree near the Smithsonian.

Can you give us, either now or in a written report,

a description of what the United States government tried to do to

preserve that tree, which, as it turned out, was not successful.

MR. MURPHY: I probably cannot, but I believe the

Smithsonian and GSA, Government Services Administration, could. I

believe they were the prime contractor on that project.

MR. BARDIN: And would you be in a position to

secure that kind of information from them for the record of this
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case?

MR. MURPHY: I will endeavor to.

MR. BARDIN: Thank vyou. Now, that was an

unsuccessful attempt to preserve an extremely valuable million

dollar tree, right? Maybe million dollar tree.

MR. FRANKLIN: The million was in reference to the

amount of money spent to preserve it, not the tree itself.

MR. BARDIN: Oh, thank you Commissioner Franklin.

I misunderstood.

MR. FRANKLIN: And that may not be the case.

MR. BARDIN: That was an unsuccessful effort. Can

you give us the converse? Can you give us an example of a

successful effort to preserve one of these older, valuable,

remarkable trees in an urban setting so it would survive, and some

assurance that this can really be done?

MR. MURPHY: I would have to check with my

colleagues, but I believe we can.

MR. BARDIN: Because I would like, Mr. Chairman, to

have this record enriched by a description of what has worked and

what has not worked in this field.

MR. FRANKLIN: Mr. Bardin, if I might clarify. The

beech tree was in the area that the Museum of African Art was to

be developed underground. So, you're talking about a situation

where there was an attempt to preserve a tree, notwithstanding the

fact that a very large installation was going beneath it.
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MR. BARDIN: In other words, that may not be a

great example.

MR. FRANKLIN: That's why I think it's not --

MR. BARDIN: That's probably a drastic situation

where heroic efforts were made --

MR. FRANKLIN: Right.

MR. BARDIN: -- and didn't succeed. And perhaps --

well --

MR. FRANKLIN: It may not be analogous.

MR. BARDIN: Maybe I should modify the question.

Mr. Murphy, if you could give us something as close to analogous

that failed and as close to analogous that succeeded, I think that

would give us a more concrete feel --

MR. MURPHY: I believe --

MR. BARDIN: -- of measures.

MR. MURPHY: -- we can provide examples and rough
specification.

MR. BARDIN: From the point of view of minimizing

the risk to the tree, and not considering other wvalues that you

discussed, would eliminating those two townhouses nearest the

Park, the ones that you and Commissioner Parsons are talking about

shifting, but eliminating them all together go the furthest to

assure the survival of the tree?

MR. MURPHY: Based on my analogy of a pie section

and the amount of root structure that would be avoided or
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avoidable by that, yes.

MR. BARDIN: Now turning to the Ft. Circle Parks,

this piece of the Ft. Circle Parks, and the trail that's in the

process of being developed from Fletcher's Boathouse on the one

end of town in Ward 8, and the other end of town in the great U-

shaped arc you showed us going through five of the eight wards of

D.C. Is the Tenleytown metro stop, metrorail stop, significant in

your judgement as an access point for people who want to use that

trail?

MR. MURPHY: Well, we do not have figures on Park
visitation from metro. It is noteworthy that that metro stop and
the Park proximity is very good. The others that are similar to

that, where it was either designed or by happenstance, would be

the Anacostia metro site, which is right on the Anacostia River,

perhaps the Navy Yard metro, and certainly the Ft. Totten metro

terminus. All of those present an opportunity, with the exception

of the Anacostia -- I do not know if we have any figures. And

even then, it's by anecdote where people are actually using metro

to access the Parks.

MR. BARDIN: When the Ft. Circle Park's trail is

completed, do you know of any metrorail stops which will give

direct, wvery close access other than the Tenley Town and Ft.

Totten stops?

MR. MURPHY: Other than the -- well, no. The

Anacostia would not. No, I do not.
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MR. BARDIN: Thank vyou. Now talking about the

buffer -- the Park values and the buffering issue, and focusing

first on the Bregon property, the so-called phase two of this

proposed planned unit development.

If that property remained a one-story house, as it

is today, instead of being two three-story townhouses, and

everything else in this plan stayed the same, would the one-story

residence tend to buffer the Park from the higher more massive

three-story townhouses?

MR. MURPHY: In that your site line would be led up

instead of being blocked, I would say yes.

MR. BARDIN: Now, conversely, if the phase two is

actually built, and you have two three-story townhouses on that

property jutting into the Park with the rear of those townhouses

facing the Park, and backyards of as little as 11 feet at the

narrow end, would that be intrusive from the standpoint of the

Park experience and Park values?

MR. MURPHY: As I indicated earlier, we will in all

likelihood reforest or provide forestation, and we would rely on

our landscape architects to develop a landscape plan that would

attempt to reduce that impact. But, yes, there would be impact,

and certainly that would be the greatest during the first two or

three years of those houses depending on what will survive on Park

land. But, we would have to depend on a vegetative screen in

order to either soften or harden.
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MR. BARDIN: Now, going further along Albermarle

Street to the D.C., the District owned street trees there, the

very tall trees there, is the view of those trees from the Park

land part of the Park experience and the Park wvalue in your

judgment?

MR. MURPHY: It's not generally a scope that we

would provide. I would, again, as I indicated, how many people

look at a particular tree, that really depends on the eye of the

beholder. Certainly, though, shade and straight trees as an

amenity are well identified and well known.

MR. BARDIN: With regard to the white oak, which is

on school property, would you anticipate that there might be

signage on the trail, once the trail is completed, to call the

hikers' attentions to that white ocak or to that dell of oak trees?

MR. MURPHY: One of the difficulties in signing and

drawing attention is that it encourages people to go explore. So,

that it would be alluded to -- could be alluded to -- but we would

have to be circumspect because it is not Park land, so we would

not want to encourage adventuring.

We have the same concern about archeological sites

and areas of sensitive plants, where you're torn between wanting

to educate and explain and share with the public what the wvalues

are, but you don't want to create a situation where harm would

befall, and we've experienced that nationwide.

MR. BARDIN: Discussing this great white oak, you
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referred to its value for its own sake I think in response to

Commissioner Franklin, but then added that it also had a

significance vis-a-vis the stream and the I think you said the

wetland. Is there a significance there regarding temperature

cooling down the levels relevant to the Dbiota, to the animal

organisms in the wetland and the stream?

MR. MURPHY: I think more knowledgeable resources

than I and textbooks would indicate that overstory and shade does

result in a cooling, which then does encourage the longer

preservation of the biota and the natural values of the streams.

MR. BARDIN: This stream that you're talking about,

this 300 or so feet of exposed soapstone creek that enters the

culvert at Nebraska, then emerges on National Park Service land on

the other side of Connecticut, does it not?

MR. MURPHY: That's correct. It flows downstream,

and as far as we -- well, in fact, we have done samples because of

some problem contaminants being dropped into the head waters by

the school, but we did find that the connection of that stream is

into the head waters of Soapstone Valley.

MR. BARDIN: Okay. And is there Park Service

interest in the biota in the upper part of the stream, the part

we're discussing today that has to do with its nursery character

for repopulating the lower stream tributary to Broad Branch and

Rock Creek?

MR. MURPHY: well, there's been a good deal of
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debate among professionals of the identification of the biota in

the stream and the recognition that there is essentially little if

any in Soapstone Valley in the lower sector due to urban impacts.

Logic would suggest that this would be the future source of the

clams and invertebrates for the lower section.

MR. BARDIN: Now, in answer to some of the

Commissioner's questions -- I think it was Commissioner's -- you

talked about a more aggressive program of protecting the white oak

and I guess in contrast to a less aggressive program. Are you in

a position to furnish the Commission with a tree preservation plan

for the white oak which would go beyond the list of activities

that the applicant has furnished and give you a very great level

of assurance that the white ocak would survive?

MR. MURPHY: I think it Dbetter to have a very

specific plan, which is both articulated and on a drawing as

specific as to -- I mean as detailed as where all this foundation

would go and the sewer lines. To have documentation of what is

intended to that level of specificity would be a better way to

start. For the Park Service to get into the fray on a true

preservation plan I think would be counterproductive.

MR. BARDIN: Now, part of the plan that doesn't

show here, but the drainage plan the applicant has, is to connect

a bioretention basin in the upper west corner near the Park

Service land by a pipeline, an overflow pipeline, past the houses,

past what may be the root mass of this white oak, all the way to
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the eastern end and discharge into Nebraska Avenue. That

retention basis begins at a relatively low elevation, does it not?

MR. FEOLA: Mr. Chairman, this is -- Mr. Chairman,

Phil Feola for the applicant. We're way past Mr. Murphy's direct

testimony, and I'm sure he knows a lot about this, but --

MR. HOOD: Right. Okay, Mr. Feola, his point 1is

accepted. Mr. Bardin, also my colleagues are saying the same

thing, so we would ask that 1if you don't have any further

questions pertaining to Mr. Murphy's testimony that we could move

to Mr. DiBiase.

MR. BARDIN: Thank you, Mr. Chairman. Thank you

members of the Commission. Thank you, Mr. Murphy.

MR. DIBIASE: Thank vyou, Mr. Chairman. I hope

you'll pardon my informal dress. I drove here eight hours from

upstate New York, and I'm afraid I sacrificed formality for

comfort.

I just had one -- Mr. Bardin asked you about

signage, and you answer was basically you don't want to point it

out because it's not on Park Service property. Would that also

apply to any type of written guide that would be done for the Ft.

Circle Trail? Or would you in fact put something in there about

the white oak?

MR. MURPHY: Well, by utilizing your written guide,

we can sharpen visitors' and users' attention to detail. And

certainly the area around Ft. Reno, the dominant point will be the
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vistas from where it was or where the earth works were, where the

battlements were. But the corridor from American University up
has -- it's a challenge in that it is basically an urban walkway,
sidewalk. One of the techniques we've used is in a brochure to

call attention to various things similar to a neighborhood walking

tour. And those are fairly standard. So, vyes, that would

probably be the best opportunity.

MR. DIBIASE: Do you think the white oak then would

be something that would be pointed out?

MR. MURPHY: I think the forest cover and that dell

would obviously, because it's across the street from a parking

garage, and to draw attention away from that would, I think -- and

if it continues to be able to used as a Kiss 'n Ride and a bus

loading and offloading, there's a lot of, depending on the time of

day, there will be a lot of distractions. So this would be a way

of calling attention to what may be one of the few resources in

that two or three block stretch.

MR. DIBIASE: You mentioned that you had -- the

National Park Service had a number of meetings with the Developer.

How many meetings, approximately, were there between either you

and the Developer or Park Service personnel about these issues?

MR. MURPHY: In the most recent design or the

recent plan, we've had one meeting and a number of telephone

conversations.

MR. DIBIASE: What about the original iteration of
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the plan?

MR. MURPHY: We have talked to the Developer for at

least -- I would presume it's about a year and a half, going back

to the very first development.

MR. DIBIASE: And does that include site wvisits

where someone from the Developer and someone from the Park Service

actually went to the site?

MR. MURPHY: Yes.

MR. DIBIASE: Was there more than one of those?

MR. MURPHY: Yes.

MR. DIBIASE: And is it fair to say that the

concerns you've expressed here tonight have already been expressed

to the Developer? In other words, is this the first time the

Developer's hearing about these concerns or have these been

expressed in previous meetings?

MR. MURPHY: No, this is a, I would presume, fairly

run well script. They would recognize all these comments.

MR. DIBIASE: Thank you, Mr. Chairman.

MR. HOOD: Thank you. Any other parties?

Mr. Hitchcock? Okay.

Ms. Gunning?

MS. GUNNING: I have one brief question.

MR. HOOD: Okay, come forward.

Also, Mr. Pavik? Okay.

MS. GUNNING: For the record, Barbara Gunning. One

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

question about the fence that -- the ornamental fence. Is it your

understanding that this will be on the Bregon property at all?

MR. MURPHY: As articulated at our last on-site

meeting, the applicant has indicated that prior to -- and this is

a lot of what we indicated would be at a level of need and

preservation of the adjoining parkland -- a fence would be placed

from in the vicinity of the white oak, around the north boundary,

along the west boundary, to Albermarle Street, and --

MS. GUNNING: So, it would be around --

MR. MURPHY: -- it would be six inches or a foot on

the applicant's property or the PUD's property, excuse me.

MS. GUNNING: And they will pay for that fence?

MR. MURPHY: I presume SO, yesS.

MS. GUNNING: Has Mr. Bregon been informed that he

will be paying for that fence?

MR. MURPHY: I do not know.

MS. GUNNING: Okay. So, the applicant represented

to you that it will be built around the Bregon property.

MR. MURPHY: That was what was presented to me on-

site.

MS. GUNNING: Okay. That's all I -- thank you.

MR. HOOD: Any other gquestions? Thank you, Mr.

Murphy; appreciate your testimony and answering of the questions.

Colleagues, I was trying to do an assessment before

we go to the report of the Advisory Neighborhood Commission.
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First, let me ask Mr. Bardin and DiBiase, if you want to come to

the table together?

MR. DIBIASE: There's a third person.

MR. HOOD: Okay. From one of the respective ANCs,

3E or 3F? What is it, 3E? And 3F. You're from 3 -- okay.

Mr. DiBiase, you're the Chairperson, am I correct?

MR. DIBIASE: Technically, no, but I represent --

it was a three to two vote. I'm here representing the three

commissioners who voted to oppose the project. Mr. McNamara's

filing a minority report.

MR. HOOD: Okay.

MR. DIBIASE: But Ms. Jill Disken is the

Chairperson of the ANC.

MR. HOOD: Okay. And let me ask about how much

time do you think you all need?

MR. DIBIASE: I'm going to read a statement that I

just wrote last night, and I'd be happy to provide copies to the

Commissioner. I would say it will take me ten or so minutes.

There will be no testimony or anything else other than that.

MR. HOOD: And, again, your name, if you could

spell it for me, please.

MR. MCNAMARA: Yes. My name 1is Chris McNamara.

I'm the Vice Chair for 3E and represent the minority. And my

statement would be no more than ten minutes, and I have no

testimony beyond that statement. And I've already provided a
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copy .
MR. HOOD: Okay. Mr. McNamara, right?
MR. MCNAMARA: McNamara, M-C.
MR. HOOD: McNamara, okay.
Mr. Bardin, 1f you could kind of give us --
MR. BARDIN: Commissioner Heinrich and I are
dividing the presentation for 3F. Commissioner Heinrich would

take about ten to 15 minutes on the question of exceptional merit,

and I would take about half an hour on the question of the

process, including the environmental impact issue. And on the

question of if you decide, contrary to our position, that they

should be a PUD, what are the factors that we would urge you to

consider in that PUD, although we're not retreating, of course,

from our objection that there should be no special merit.

MR. HOOD: So, we're basgically looking at a total

of maybe an hour for ANC's testimony.

I want to ask, Mr. Bardin, if you don't mind again,

if I can let Mr. DiBiase go first.

MR. BARDIN: No. It's in his ANC, and I have no

objection.

MR. HOOD: Okay.

MR. BARDIN: And, Mr. -- no objections.

MR. HOOD: Okay, okay. With that, colleagues, I do
believe that -- I can't predict the future, but I was hoping that

we could get to the witnesses tonight, because I think a lot of
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people have come down for the third time.

MR. BARDIN: Mr. Chairman, would it be appropriate

to volunteer to let Commissioner Heinrich speak tonight because he

has a short statement, and I would go after the public witnesses

if you wanted or at any other time because of the concern you have

of people who have come? I would be happy to accommodate the

Commission and the public witnesses in that regard.

MR. HOOD: Colleagues, let me open that up for
discussion.

There's no comment, so I guess I'll proceed the way
that I see fit. I think -- I don't know if that has been done

before. I don't want to --

MR. BASTIDA: Mr. Chairman, as long as the person

in the order to testify waives his rights, the Commission has

acted upon that in order to minimize the time of the hearing.

MR. HOOD: Let me take a quick poll. How many

people are here in support? Okay.

How many people are here in opposition that are

going to testify? Okay.

A colleague has just mentioned to me that -- let me

just ask, and I want to thank her for helping me try to deal with

this, those witnesses who've come down to testify, would you have

any objections of coming back if we ran to that point? Okay.

Understand that we want to make sure that everyone's heard. We

want to be fair. But we do have a procedure in which we need to
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go by. And as your ANC representatives, we have to -- they

represent the constituents to a point, so we have to make sure

that we have a protocol in which we do.

So, no one has a problem with us proceeding in the

manner in which we're going to proceed. So, I would 1like to

basically keep it to that agenda.

I would inform everyone that at 9:30 we'll see how

far we are, because I know it's late -- well, not 9:30, I'm sorry.

At nine o'clock, wherever we are I will stop, and those people

who -- let's just kind of see how it goes from now until nine.

And then nine o'clock, we will stop and those who have to leave --

the general witnesses, persons 1in support, and persons in

opposition -- we'll have to set a date at that time, Mr. Bastida,

for them to come back. Do we have a date already?

MR. BASTIDA: I have several dates that I was just

prepared to tell you what dates are open in December and January.

MR. HOOD: Okay.

MR. BASTIDA: Which are not that many.

MR. HOOD: Let's go ahead and proceed, and at nine

o'clock we'll reevaluate, and let's see how this is going.

Mr. Feola.

MR. FEOLA: Oh, I'm sorry, you were up here first.

MR. HITCHCOCK: Yes. Mr. Chairman, if it's of help

to the Commission, a number of the witnesses testifying will be

part of an integrated set of testimony and witnesses that the
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Neighbors Association is putting on consistent with the one hour

period that the Commission talked about early on. So I'm not sure

if that's helpful in your planning, but I will mention that as you

look at the clock.

MR. HOOD: I believe that we're looking at an hour

of quarter to 11. Easily if we stop at 10:30 we will be out by 11

o'clock?

MR. BASTIDA: Could you please identify yourself

for the record?

MR. HITCHCOCK: Yes, sure. Corn Hitchcock for the

Tenleytown Neighborhood Association.

MR. HOOD: Okay. Just a suggestion from my

colleagues: We will give the ANCs one hour, both ANCs, and then

we will start with your group, Mr. Hitchcock, at 9:30 -- well,

9:37 now, if that's okay.

Mr. Feola, you wanted to --

MR. FEOLA: Well, I was just going to say, Mr.

Chairman, I believe the notice of public hearing assigned 15

minutes to the ANCs. So, while we're not objecting to some more

amount of time, it seems like the applicant had 60 minutes, and

this particular ANC, which for where the property is not even

located, is going to get 45 minutes of direct presentation. It

seems to me some of that can be put in writing and made part of

the record without having oral testimony.

MR. HOOD: Let me say this, Mr. Feola: What I have
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here in front of me, and I'm thinking about when we passed these

new -- it's as needed. The ANC is as needed. The regs have
changed. So, from what I have here in front of me -- now I've
been wrong. I'm only wrong twice a year, so -- but anyway, I
think due to the fact if we see where we could -- Mr. Bardin has
heard your concern. If he sees where he can kind of stifle some

of that and kind of alleviate some of his testimony and put it in

writing, Mr. Bardin -- okay.

MR. FRANKLIN: Mr. Chairman, I'd like to add that

the rules of the Commission also indicate that testimony should

not be repetitive. 2And if we're coming on crossing old terrain, I

would hope that Counsel would assist us in controlling that.

MR. HOOD: Okay. With that, I guess we can

proceed. Again, ANCs, you have one hour. We'll go from there.

Mr. DiBiase.

MR. DIBIASE: Thank vyou, Mr. Chairman. Mr.

Chairman, members of the Zoning Commission, my name 1is Tad

DiBiase, and I am here on behalf of ANC 3E.

As you know, ANC 3E, where Holladay Corporation's

project or proposed project is located, voted three to two to

oppose this development. Combined with our neighboring ANC, 3F,

which voted seven to nothing to oppose that project, you have two

ANCs representing nearly 24,000 residents opposed to this project.

And don't be mislead by the three to two vote on

our ANC. Two commissioners, one of whom is here tonight, voted
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simply not to oppose the project and hoped to be able to work with

the Developers to modify the project.

Moreover, I believe even those two commissioners,

both of whom I admire greatly, would not argue that the sentiment

in our neighborhood was anything but strongly against this

project. This 1s evidenced by the meeting held this past

September at Wilson High School, a meeting attended by both the

Developers and the Office of Planning. Of the approximately 70

people who attended that meeting, not one, I repeat, not one,

voiced any support for this project. That type of unity in this

city is unheard of on any issue, even presidential elections. Are

there those who support this project? Of course there must be,

but I have yet to hear from them.

Obviously, this hearing isn't an election nor should it be.

I note the community's overwhelming opposition to this project,

however, because of the deference you must give the ANC's position

on this project. As the law mandates, this Commission must give,

quote, "great weight" to the position of the ANCs on this project.

Great weight is not clearly defined even under the revised ANC

legislation passed last year under the guidance of Councilmember

David Contania. But what it clearly does mean is that our

position in respectful opposition to this project cannot be

ignored.

The fact that this project in isolation may be

attractive or seem to fit a laudable goal of fostering housing
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development near a metro stop is not enough. This is a project

that, if approved, we must live with for several decades. our

voices and concerns regarding this project should be heard and

heard with deference. If there is any other voice entitled to

weight greater than or equal to the ANC's, please cite me that

statute. That includes that of the Developer and the Office of

Planning. Thus, the burden is on both the Developer and the

Office of Planning to justify both the project and the

unprecedented zoning changes requested.

Let me touch briefly on the Office of Planning's

view on this issue. First, let me say that this city is fortunate

to have a revitalized Office of Planning, and that I admire what

Andrew Altman and his staff are trying to do on a wide range of

projects throughout this city. We may not always agree, but this

city is lucky to have attracted a person of his talents and

merits.

One of the Office of Planning's main arguments,

however, is seriously flawed. They argue that the line they have

drawn, that is along is Nebraska Avenue, would be a boundary that

would not be moved; that is any rezoning east of Nebraska would

not be permitted.

Three points on this: First, there is already a

clear border or boundary drawn on the existing zoning maps. It

delineates R-1-B areas from commercial sites along Wisconsin

Avenue. It's not as 1f the parcel in question was simply rezoned
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as part of an overall revision to the zoning map. This, in my
view, is a classic case of spot zoning. A developer needs it to
be zoned differently so let's do it. People make real estate

investments based on expectations of the continuation of existing

zoning. Developers' lawyers are the first to cry foul when

changes are sought to existing =zoning that reduce density as

happened in Wisconsin Avenue in the mid and late 1980s.

In any event, what makes the new border, as defined

by the Office of Planning, any more valid that the existing

zoning? Indeed, one can argue it has less value given that its

impetus was a single development project.

Second, drawing the Dborder on Nebraska Avenue

effectively condemns the properties on Grant Road; that is the

three houses across Albermarle Street from the proposed

development. What right does Office of Planning or anyone else

have to decree that those homes are, quote, "incorrectly =zoned,"

and like the Chapel House, fodder for a developer's wallet to be

ripped down to put up more townhouses?

Third, the Office of Planning also states that,

quote, "they will not permit any other =zoning changes east of

Nebraska." With all due respect, how do they propose to enforce

that when the next Office of Planning Director comes on board?

Well, I wish Mr. Altman a long tenure in his position. I don't

want to be forced to say "novenas for his good health" to prevent

any new developments east of Nebraska. Who's to say the next

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

director doesn't decide that perhaps 39th Street is a better

dividing line, thereby condemning three additional houses on Alton

Place?

The point is Office of Planning cannot guarantee

that others may disagree with where they have placed the boundary

line. I suggest we keep the line that was set before there even

was an Office of Planning -- the line between R-1-B and the

commercial zones.

I'm not going to try to review every argument made

against this development. We've made many; some clearly more

meritorious than others. I do want to touch on a few that I

believe deserve special attention from this Commission.

First, the request for the change in zoning from R-

1-B to R-5-B, along with a request to waive the PUD requirements

is unprecedented. Neither the Developer nor the Office of

Planning has cited any previous case from this Commission

permitting these two changes at the same time. It's easy to see

why when one considers the size of the parcel at issue here. It's

barely over half an acre.

We can talk all we want about how the PUD permits

more input into the development of a project than would a matter-

of-right development of four or even five single family homes, but

I have yet to hear anyone say that they would or could oppose the

building of four to five single family homes here. Sure, a

developer building single family homes at this site could tear
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down even more of the trees and pave over the whole parcel. But

does anyone seriously think any developer would ever do that.

That argument and any other along the lines that a

PUD guided development of 13 townhomes is preferable to a matter-

of-right development of four single family homes is simply a red

herring.

Second, the Developer and Office of Planning argue

that this project is part of a special treatment and housing

opportunity areas. I urge each of you to both read and consider

the submission and testimony of George H.F. Oberlander, formally

of the staff of the National Capital Planning Commission. Mr.

Oberlander cogently and clearly demonstrates that this area 1is

neither within the special treatment area nor the housing

opportunity area. Mr. Oberlander also dissects the comprehensive

plan and demonstrates how the project is entirely inconsistent

with the comprehensive plan's view of development in Ward 3. I

join in the statement made by Mr. Oberlander and consider it the

single best -- the best single refutation of the majority of the

arguments put forth by this developer.

Third, despite being asked numerous times in both

this forum and others, the Developer has yet to articulate why

this project has, quote, "exceptional merit." Again, like the

"great weight" standard, exceptional merit is undefined. But,

again, like the "great weight" standard, the burden is on the

Developer, not the community, to prove its exceptional merit with
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regard to this project. As I said, in a vacuum this 1is a

reasonably attractive project, and I'm sure it would be a nice fit

in Reston or Gaithersburg. But to claim that it has exceptional

merit in a neighborhood replete with diverse housing styles and

historic structures strains credulity.

As you consider your vote on this project, ask

yourselves the following guestions: Do we want to encourage

developers to purchase properties at a market rate for the

existing zoning, rip down historic homes, and then request a

zoning change requiring 50 percent less land and then request a

waiver of even that land requirement for run-of-the-mill

townhouses?

Does Tenleytown, with its nearly unprecedented rise

in home wvalues, really need to become more stable? Do we want to

encourage development near metro stations merely because land is

near a metro station? On a site that all sides agree has several

dangerous intersections with unacceptable levels of service, do we

want to permit a development that will doubtlessly produce more

traffic on the theory that, well, it's so bad now how much worse

can it be?

Do we want to permit a project that will abut

National Park Service land and a beautiful, old white oak tree

with only hollow assurances that the park land won't be affected

and that the tree will probably survive? Do we want to encourage

developers to leapfrog more viable sites which are easily more
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acceptable to the community in order to permit them to snap up

parcels of land that never could be purchased at that price if the

requested zoning had already been in place? Do we want to have

more people like the Bregon's, the next-door neighbors to this

project, who favor single family homes for this site but feel that

they must join in this project or have their property rendered

substantially less valuable?

Do we want to leave the 1line drawing wup to

developers who draw the lines to suit their own interests or do we

tell people that boundaries that have existed for 50 years will

continue to exist and you can be sure your investment decision --

you can make your investment decisions comfortable in the

knowledge that these lines will not be subjected to the whims of

those who decide that they have a clear vision of where the

boundaries really should be?

Finally, don't underestimate the powerful precedent

this Commission will set 1f it permits this =zoning change and

waiver of the PUD. Do you think any developer's lawyer in this

city won't be citing this Commission's decision chapter and verse

the next time a significant zoning change is sought? You don't

have the ability to decree that your decision never be cited

again. But you do have the power to say no to this development,

and you should. Thank you.

MR. HOOD: Thank you, Mr. DiBiase.

I'm going to ask Mr. McNamara if you could provide
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your testimony, and then what we'll do, we'll come back and

colleagues will ask questions, and we'll do cross examination of

ANC 3E.

Mr. McNamara?

MR. MCNAMARA : Thank you, Mr. Chairman,

commissioners. Thanks for the opportunity to make this statement.

At our September meeting, by a majority vote of

three to two, ANC 3E resolved to oppose the application for zoning

variance and the PUD for the property in question. Before this

vote, in light of the extensive research and deliberations in this

matter, and contrary to our standard practice, the ANC unanimously

agreed that the majority would craft the wording of the past

resolution and that the minority would attach its opinion.

The minority would have offered a resolution not to

object to the application, certainly a position 1less than
unqualified support. However, as this statement will make clear,
we do not oppose the application. I do not want to overstate the

significance of the minority's input here, but it is important

that it be heard, because much has been made of the position of

the community -- and I put that in quotes, and I underline it, and

I embolden it.

I think the Zoning Commission has gone out of its

way to ensure all parties have been heard. Our objective this

evening is very simply to enjoin you not to mistake the voice of a

very vocal but very small group, specifically Tenley Neighbors
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Association, with the voice of the community in the larger, more

appropriate sense.

Tenley Neighbors Association was established for

the sole purpose of opposing this development. In fact,

prerequisite to membership is opposition to the development. Its

positions have, to the best of my knowledge, been formulated and

approved by unanimous votes of approximately 60 to 0. The single-

member ANC district within which this development exists consists

of about 2,000 registered voters. The ANC Commissioner for this

single-member district was a member of the minority I'm

representing tonight. As you are well aware, it is difficult to

divine the will of the community in this case, almost as difficult

as divining the will of the chad-plagued Florida electorate.

The Developer's plans required in our minority

opinion some modifications beyond those already made over time by

the Developer. The Developer modified its proposal in response to

density, environmental, and aesthetic concerns expressed both by

ANC 3E and by Tenley Neighbors Association, including a reduction

in the number of units from 26 to 14 and doubling the on-site per

unit parking.

While Tenley Neighbors rejected these as

insufficient to overcome their opposition, we were gratified to

see the Developer continue to improve the proposal in response to

input by the larger community, including the ANC and the Office of

Planning, including improved bioremediation, tree replacement,
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additional property amenities, and even an further reduction of

the number of units.

It 1is the minority's opinion, and though this

opinion predated the report of the Office of Planning, it 1is

consistent with the substance and the spirit of that report, that

the Developer's plans are reasonable for the property and the

location; that is, it is appropriate to the proximity to a metro,

to a busy commercial strip, and to a residential neighborhood.

Given Tenley  Neighbors continued opposition,

despite the Developer's concessions to earlier demands and its

willingness to submit to the vagaries of by-right development, it

is apparent that Tenley Neighbors principal objection is to the

notion of zoning variance within a single family neighborhood. 1In

our opinion, the property is on the periphery of an area zoned R-

1, separated from the core contiguous neighborhood by two

substantial streets, Albermarle and Nebraska, rather than within

the neighborhood.

Finally, our ANC minority does not consider itself

qualified to comment on the issue of precedent in the zoning

process. That is exclusively your domain. However, it is not

clear to us that this case necessarily dooms the single family

residence nature of the Tenley Neighbors small part of the

Tenleytown, nor does it necessarily condemn other residential

neighborhoods throughout this city to the vagaries of spot zoning.

This appears to be a special case, one that merits special
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consideration.

Our objective was to encourage further dialogue

between two parties, Holladay and Tenley Neighbors, prior to the

hearing by this Commission. In the end, we failed. But we failed

in the name of the larger community trying to give a small

minority some input. Since Tenley Neighbors has stepped away from

the constructive dialogue, it now rests with the Zoning Commission

to look out for the interests of that larger community.

So, Commissioners, thank you again for the

opportunity to give voice to another point of view from the

community, one that sees this development as appropriate,

reasonable, and with merit. Thank you.

MR. HOOD: Thank you, Mr. McNamara.

Let me start first, Mr. DiBiase, and just make

something you referenced. This Commission is also, by law,

obligated to give the Office of Planning "great weight."

MR. DIBIASE: I was wondering about that, and I

would ask -- I guess I don't know the statutory citation for that.

MR. HOOD: Okay. I will ask you to work with staff

on that just for your information.

MR. DIBIASE: I appreciate that.

MR. HOOD: Okay. Colleagues, any dquestions? Any

guestions?

Commissioner Mitten?

MS. MITTEN: I suppose either of you can answer
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this, and you probably both have a position on it, and I think Mr.

McNamara said it best, is he said that the community is willing to

submit to the vagaries of by-right development. In your

opposition, in part, by suggesting that the PUD shouldn't go

forward, you're saying, well, we're willing to take what we get if

the existing R-1-B zoning stays in place.

Can you tell us some more about the discussions

that have taken place in that regard, because you can run down the

list of things that have been offered as amenities by the

applicant that wouldn't necessarily prevail in a Dby-right

development about architecture, about the bioremediation facility,

about the amount of parking, about the curb cuts and so on, and

you know the list.

So, can you put us a little bit more in the picture

about the discussions that have taken place and how you reached a

comfort level with what is a relatively high level of uncertainty

with what would happen next if this is denied?

MR. DIBIASE: I agree with your position, as stated

by Mr. McNamara, that I think my sense from talking to people in

the community that they are willing to submit to having four or

potentially five single family homes there. And, vyes, there is

uncertainty, but there always is uncertainty.

And I think one of the biggest complaints that I've

recognized about this project is the size of it, and size both in

terms of the number of people who would be living there and the
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effect that that has on other things, such as the traffic

considerations, such as the number of cars going in and out of

that location at already dangerous intersections, the massiveness

of the project itself.

Any four homes, sure, they could be extraordinarily

large that the community would have no control over, but I think

the sense of, from talking to most people, is that people putting

homes there for the most part probably would be reasonable and

would not do something outlandish and build some mini-mansion

there simply because they could do it by matter of right.

And I think one of the biggest complaints that I've

heard about this is simply the massiveness of the scale of the

project that would not be replicated with single family homes and

also the damage that simply the construction that would be

engendered by building 13 townhomes as opposed to the construction

for four or five single family homes. There's different

construction that's done for those types of projects and that was

made clear by Mr. Murphy. That's kind of a wild card. You don't

know what effect that's going to have on the trees, what effect

that's specifically going to have on the white oak.

My sense is that the community thinks that building

a townhome project is going to involve significantly more damaging

construction than would be involved in building four single family

homes that may not be built all at exactly the same time. There

may be some parcels developed at one point, some developed at a
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later point.

So, to answer your question, yes, it is an unknown,

and I think most people recognize that and understand that. But

when faced with a massive project that you sort of do know in the

community's view is not a good thing, they'd rather face the

uncertainty of what they think could even in its worse case

scenario probably not be as bad as what we're facing right now.

One thing I want to make clear to you is that as

this project -- this project has been considerably scaled down, so

I want to be honest that many times the people I spoke to were

talking about when it was 26 townhomes, then when it went down to

22. So, I wouldn't be totally candid unless I said that some of

the concerns were raised when it was a much -- a significantly
larger project. Do those same people still share all of those
concerns? I don't know, because obviously I don't talk to

everyone with ever iteration of the project. But my sense is from

the people that I have spoken to is that the concern has always

been the massive scale and what that means in terms of the number

of people there and the traffic problems that would arise from

that. If that answers --

MR. MCNAMARA: If I could just add, it only points

out the fact that our Commission ends up striking a balance. And

at the end of the night, we're still able to walk away and be

cordial to each other, if not friendly. But at the beginning of

Mr. DiBiase's response to your question, he spoke about the
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community, the community's sense, and what the community feels

about it. At the end of his statement, he said those that I have

spoken to. So, he descaled the sweeping nature of his description

there, and I applaud you for that, because it is not the entire

community that feels this way. Thank you.

MR. FRANKLIN: I just wanted to ask DiBiase why he

assumes, as I think he does, that single family homes would be

developed one at a time by different people? Why wouldn't a

developer come in and just decide to build four of five homes in

one fell swoop, so to speak?

MR. DIBIASE: Well, I didn't mean to imply that I

assumed that that would happen. If I had to put a probability on

it, I would put the probability that you are saying, Commissioner

Franklin, that it probably is going to be four or five parcels.

The only point I was making is that it's possible that that

developer could decide to stagger the building of the properties

on there or he could -- or they could be sold separately. If you

ask me what's the percentage chance given economies of scale,

sure, they're probably going to build four or five at once; I

agree with vyou. But there is that unknown possibility there of

that not happening.

MR. FRANKLIN: And you seem to have a greater

mistrust of this Developer than some future unknown developer,

because you at one point said you didn't think that they would

damage the trees as much. Of course, this Commission doesn't
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control as of right development --

MR. DIBIASE: Sure.

MR. FRANKLIN: -- but we're well aware, for
example, 1f you may recall the wooded area that used to exist
along Dalecarlia Parkway, which was completely denuded by a single
family home developer. We've had other situations where, for
example, in Cleveland Park by-right development really denuded and
destroyed a stream valley in Cleveland Park, by-right development.
And we have tried at this Commission to create overlay zones to
protect tree and slope situations from the depredations of by-
right development. So, I guess what I'm saying is I don't share
your trust of by-right developers of single family homes.

MR. DIBIASE: Well, let me speak to the first thing
you said which is trust of the developer, because that raises an
interesting issue and one that I earlier had tried to raise and
was told, I believe correctly, that that was not the appropriate
time.

When Holladay Corporation came to the very first
meeting, which was held at St. Columbus Church back in '99, the
fall of '99, at that point they were proposing 22 townhomes.
Literally, within a week after that, they had entered into some
type of arrangement with the Bregon's and then were proposing 26.

At the meeting where they proposed the 22, I
specifically asked them how far down would you be willing to go

given that it's pretty clear of the sentiment at this meeting is
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that this is too large. And at that time Ms. Bamberger said,

well, maybe one footprint, two footprint, which would probably

have Dbeen three, maybe four units. I don't know the exact

breakdown. To then come out of that meeting where the only

rational analysis of that meeting could have been, hey, this

project is too big for this community, to then come back and to

say, "We're going to get another piece of property, and we're

going to do 26," to me shows bad faith. And I don't mean to

personally impugn anyone, because I don't believe any of this has

to ever be personal, but to me it does show that this Developer,

Holladay Corporation, is not acting in good faith. And I believe

that is an important issue.

I've been working with the people developing the

Hechinger's, and I believe -- completely different development, I

grant you that, but they're a developer. And they have shown, in

my view, very good faith about working with the community on

things. If Holladay Corporation had come to that very first

meeting, heard that people were wvehemently against 22 and had

reduced the number and said, "Maybe we can do eight, ten, 12,"

then I think I would have a very different view of this entire

project.

I hate to say it, but it kind of makes you wonder,

can I trust them? And I don't like to be in that capacity as an

elected official who has to vote on something saying, "I have to

trust you in the future to do certain things." If you lose that
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trust early on, then it becomes a problem. And frankly I'd rather

deal with the unknown developer than one that maybe I don't

believe.

MR. HOLMAN: This 1is just one question for Mr.

Dibiase. So, are you basically saying that there is no level of

compromise or accommodation that can be reached sufficient to get

you comfortable with working with this Developer because of what

you perceive to be, I guess, their past indiscretions? Is that

what you're saying?

MR. DIBIASE: No. No, of course not.

MR. HOLMAN: Okay.

MR. DIBIASE: I mean I believe in the adage in
politics "no permanent friends, no permanent enemies." Nobody's
an enemy here. People can always work together. I have always

said that while I support the Tenley Neighbors whose motto is no

more than four, I don't necessarily believe that only four. I

believe the median in here is somewhere between four and maybe 13.

But when the Developers come to the table sort of

starting at the top and seeing how high they can go and coming

down, rather than in my view what may have been more fair to have

come forward and say, "We can build four by a matter of right.

Let's try and work up from that." That, I believe, would have

shown a much better faith.

Is the door closed forever? Of course not.

Something's going to go up there, and I'd like to try and have
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some ability to control what it is so for the door for negotiation

at least with me personally, and I think I speak for all my

colleagues in the ANC, is never, ever completely closed.

MR. HOLMAN: But 13's not the number.

MR. DIBIASE: Thirteen in the plan is not the

number, the way it's situated now.

MR. HOLMAN: Thank you.

MR. HOOD: Okay. I just have a few questions. Mr.

McNamara, help me understand this. Who is the Commissioner of the

SMD? Are you the Commissioner of that SMD?

MR. MCNAMARA: Jill Disken --

MR. HOOD: Jill Disken?

MR. MCNAMARA: -- 1s the Commissioner for that SMD.

She's the Chairperson, and she was a member of the minority. She

and I were the minority.

MR. HOOD: Okay. And let me ask you: Did she have

a single member district meeting?

MR. MCNAMARA: Yes. She's 0-4.

PARTICIPANT: No, did she have a meeting?

MR. MCNAMARA: Oh, did she have a separate meeting

MR. HOOD: A single member district meeting.

MR. MCNAMARA: -- just for the single member

district?

MR. HOOD: Just for the single member district.
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MR. MCNAMARA: No.

MR. HOOD: So, whose view did she vote on the --

she was on the negative side, right?

MR. MCNAMARA: Yes.

MR. HOOD: So, whose view did she put forth, hers

or her constituents?

MR. MCNAMARA: I can only relate to you the spirit

of the conversation that she and I had about this, and it was

really one of political philosophy, and I'll tell it to you very

briefly. And that is when you're elected to a position like this

where all politics are local, and these are very particularly

local, that you're elected by your constituents to use your best

judgment. You cannot take a poll every time that you're asked to

render judgment about something. So, you do the best you can and

the people can vote the next election time. So, she didn't have a

meeting like that.

MR. HOOD: Okay. All right.

MR. MCNAMARA: We did have a meeting for the entire

ANC; in fact, the joint ANC. And --

MR. HOOD: I would just say that's a tickler with

me. I too am a -- do the same thing in community work. And my

thing is I know you can't reach and touch everyone, but you do the

best you can.

MR. MCNAMARA: Sure.

MR. HOOD: And I think that should reflect her
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position, lbecause I've signed many letters that I didn't

necessarily want to, but the majority in that particular -- in

those instances ruled.

MR. MCNAMARA: That's your point of view.

MR. HOOD: Let me ask you about your -- right.
Well, that's my point of view. But let me ask you about your
specific -- did you hold an SMD meeting?

MR. MCNAMARA: No. We had, as I said, a joint ANC

meeting between 3F and 3E.

MR. HOOD: Okay. So, there was no --

MR. MCNAMARA: All SMDs were invited.

MR. HOOD: Okay. Okay. So, there were no

individual SMD meetings.

MR. MCNAMARA: Not that I'm aware of.

MR. HOOD: Okay. Thank you.

Applicant, you want to cross examine?

MR. FEOLA: Just one question, maybe two questions

for Mr. DiBiase.

MR. HOOD: Hold on one second, Mr. Feola, and
excuse me for interrupting. That's why it's good to have four
people along with you. We, obviously, are not going to finish

tonight. And I'm sorry, but I don't want to hold everyone who's

here to continue to hold you here. But you're more than welcome

-- believe me, I know this is an interesting subject and topic,

and 1f you want to find out what's going on, you're more than
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welcome to stay.

But I think, colleagues and staff, you all can work

with me on this, I think we should at least finish the ANCs and

definitely partisan persons in support. So, after that, I think

we will probably call it a night. And I have dates here for

December the 4th, which would be next Monday.

MR. BASTIDA: Correct, Mr. Chairman.

MR. HOOD: And the next date I have here that's

open for the Commission would be December the 14th.

MR. BASTIDA: That is correct, which is a Thursday.

MR. HOOD: Let's try to move forward with the 4th

if that's possible.

MR. BASTIDA: Mr. Chairman, remember 1f somebody

cannot attend -- i1f some of the commissioners cannot attend that

hearing, they can always read the record and then vote at the

public meeting.

MR. HOOD: Okay. I would be inclined, colleagues,

if the schedules permit -- Commissioner Parsons will not be able

to make it next Monday -- but I would like for us to hopefully

finish next Monday as soon as possible so we can proceed.

MR. FRANKLIN: All right. I would agree, Mr.

Chairman, if you'd strike the word "hopefully" from your sentence.

(Laughter.)

MR. HOOD: I was "hopefully" at the last meeting

that we were going to finish tonight. Okay. So we will finish
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December 4, Commissioner Franklin. Is that okay with all parties

and the community and applicant? It's okay with everyone? So we

will finish this hearing December the 4th at seven o'clock in this

room.

Now, again, tonight we're going to stop at parties

and persons in support. We will come back on the 4th with parties

and persons in opposition.

With that, Mr. Feola, you can proceed.

MR. FEOLA: Thank you, Mr. Chairman.

Mr. DiBiase, I believe in response to a question by

Commissioner Mitten about submitting -- the community being

willing to submit to the vagaries of a matter-of-right

development, one of the reasons you gave was the sheer size of

this development and the traffic congestion that might be caused

by it at this very, in your words, dangerous, unsafe intersection.

Is that correct?

MR. DIBIASE: Yes.

MR. FEOLA: Did you take a public position with

regard to the redevelopment of the Hechinger site for Home Depot?

MR. DIBIASE: I don't -- have we had a public vote?

MR. FEOLA: Have you taken a public position?

MR. DIBIASE: Have I personally?

MR. FEOLA: Yes.

MR. DIBIASE: Yes. I think it's safe to say that

I'm on record as supporting when it was going to be Home Depot.
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MR. FEOLA: And that property is about a block from

this property; is that correct?

MR. DIBIASE: Yes. But it's also currently zoned

commercially and for a large similar type of store, albeit

significantly less successful, Hechinger's.

MR. FEOLA: So, you're not opposed to Home Depot

with, I think they were proposing, 500 parking spaces with tractor

trailers. Extensively, some would use Albermarle and go to

Nebraska Avenue. But you're opposed to this 13-unit townhouse

development because of the traffic congestion it might cause at

this intersection.

MR. DIBIASE: Are you referring -- well, I'm not

sure about the 500 parking spaces and what that 1is above the

existing parking.

MR. FEOLA: It's 200 above the existing.

MR. PARSONS: Mr. Feola, why are we doing this?

We're not going to compare Home Depot with this project. He

didn't testify about this. Why are you --

MR. FEOLA: Well, he testified, Mr. Parsons, as to

one of the reasons that this project would be not as good as a

matter-of-right project due to traffic congestion.

MR. PARSONS: Right. Well, ask him about the

traffic from this project then, not how many cars we're going to

park --

MR. FEOLA: Well, if he took a position in support
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of a project that I think has significantly more traffic --

MR. PARSONS: Not before this Commission. Not in

his testimony. You continuously object when Mr. Bardin asks

somebody else about --

MR. FEOLA: But I have a right to challenge his

credibility. And if his credibility in the public --

MR. HOOD: I'm going to ask, Mr. Feola, if you'll

MR. FEOLA: Okay. I'll withdraw the question.

MR. HOOD: -- stick to this -- okay. Thank you.

Okay. Other parties?

Ms. Gunning?

Mr. Pavik?

MR. PAVIK: No. No questions.

MR. HOOD: Okay. Ms. Gunning? Okay.

Mr. Hitchcock.

MR. HITCHCOCK: Thank you, Mr. Chairman. A couple

of quick questions for Mr. McNamara.

Mr. McNamara, you referred to the Tenley Neighbors

Association as a vocal but small group. Are you aware of what the

current membership is?

MR. MCNAMARA: I'd refer to the Tenley Neighbors as

a membership that voted about 60 to nothing for something.

MR. HITCHCOCK: Okay. Would your view be changed

if I were to tell you there were over 200 dues-paying members at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

present?

MR. MCNAMARA: No.

MR. HITCHCOCK: Okay. Let me ask about -- your
position is that you don't oppose the application. Would vyou

oppose a similar application to rezone the south side of

Albermarle, the Grant Road property with the three houses?

MR. MCNAMARA: I can't answer that question. I'd

have to speculate, and I just don't know.

MR. HITCHCOCK: Okay. Well, can vyou offer a

principled basis wupon which the Commission could grant this

application and not grant a similar application to rezone the

property south of Albermarle in similar fashion?

MR. MCNAMARA: I don't think I have to.

MR. HITCHCOCK: All right. Well, that wasn't the

question. The question was can vyou offer a principled

explanation? I take it your answer then is no.

MR. MCNAMARA: No.

MR. HITCHCOCK: Thank you.

MR. HOOD: Again, I'm going to ask that we, in

cross examination, that we stick to this case. I'm sure we can

bring things in all over the city, but if we could just stick to

this case, maybe we wouldn't have to come back on the 14th. Okay?

So, let's keep that in mind. Let's be respectful of others. And

I said the 14th. We're coming back on the 4th, but the 14th was

another day we had down here just in case.
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Okay. Did I get everyone?

Mr. Bardin, do you have any cross examination?

MR. BARDIN: No.

MR. HOOD: Okay. I've never seen that before.

Okay.

(Laughter.)

But you are a party.

Okay. No further questions for ANC 3E.

I'm going to ask next if Mr. Bardin, ANC 3F, would

come to the table.

MR. BARDIN: As I stated, Mr. Chairman,

Commissioner Heinrich will go first on behalf of 3F.

MR. HOOD: Let me just make sure that we get ANC

3E's testimony. Mr. DiBiase and Mr. McNamara, make sure that we

have copies of your testimony.

MR. DIBIASE: Could I be permitted to mail it or

drop off by hand tomorrow?

MR. HOOD: Sure. That will be good. And also you,

Mr. -- oh, you've already done it? Okay. Thank you.

Okay, you can proceed.

MR. HEINRICH: Yes. Hi. My name is Philip

Heinrich. I'm the single member district ANC Commissioner for ANC

3F-06. It's the single member district in ANC 3F that immediately

adjoins the property kind of diagonally across, so it's on the

south and east corner of Albermarle and Nebraska.
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And my testimony here goes to the point of whether

this property -- let me just start with it. The major question

confronting the Zoning Commission in this case is whether the

applicant's planned unit development meets not only the basic

requirements for a planned unit development but whether it

satisfies the condition of exceptional merit so as to qualify for

a waiver of the minimum acreage. And it's the view of our ANC

that this development does not meet that exceptional merit test.

Both the applicant and the Office of Planning have

supplied lists of supposed amenities that aim to justify a finding

of exceptional merit. The main positives in phase one, in our

view, are the provision of seven additional units of housing close

to metro over what's a matter of right and additional property tax

revenue of about $15,000 per year, or roughly three cents per

capita, per person for the District per resident.

We believe that the wvalue of these amenities is

considerably offset by environmental and aesthetic cost to the

neighborhood, or the neighborhood will pay should this proposed

development go forward. These costs include tree loss, increased

traffic, damage to Soapstone Creek, aesthetic damage to the

adjacent National Park land, and the impact the Zoning decision

will have on Grant Road properties to the south side of the 3900

block of Albermarle Street.

And, so we believe that these disamenities -- if

you're weighing your decision on exceptional merit, that you
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should count some of these disamenities in the balance. And in

balance, when we do that calculation -- which you'll see on the

back sheet of the handout of the testimony that I've provided --

in balance, we believe that this does not reach what we would

consider to be exceptional merit. So that you should not -- no

matter how wonderful it is and how the fact that you can have some

development near metro and that you have greater control, it

simply doesn't meet the test. And that's what the law asks you to

do, and so you should be -- you should recognize that and follow

it.

I've got in my testimony a description of some of

the positive amenities that we believe exist in this -- the

housing near metro and the additional property tax revenue. I

won't go into the details of that there, other than to say that,

again, the property tax figures quoted by the applicant were

comparing it to having nothing on the site as opposed to having

four houses that -- recently, there was a development on Alton

Place nearby where it reported in the Northwest Current last week

some semi-detached -- two, new semi-detached homes sold for

$767,000 each -- two out of the four that were built there. So,

it's certainly reasonable to expect conservatively that four

single family homes on this property would sell for $800,000. If

you factor that in, then the net benefit of this is the $15,000

that we state in the testimony.

I wanted to go into more detail on the negative
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amenities. The loss of trees in the Office of Planning's report,

they count the planting of 12 three-inch diameter trees in the

public space in the front of the property as an amenity. These

trees, as we've talked about, will be replacing 16 existing trees

that are in that public space, including several trees with

diameters in excess of 25 inches. We don't understand how the

loss of so many large, vigorous trees and the replacement of them

by such tiny saplings can be counted as an amenity on this

project. To us, that's clearly a disamenity and should be counted

as such by the Zoning Commission when you're calculating the value

of this.

Certainly a matter-of-right development, as

Commissioner DiBiase was saying, it's uncertain how that would

play out and whether those trees would survive, but they would

have to come before the Department of Public Works Tree Division

to determine whether those trees are worth saving. And we believe

that that's, based on our conversations with the Tree Division,

that it's likely that they would ask that some of those trees be

preserved. And with only four units on the property, the setbacks

could be allowed and could be adjusted in a way that would allow

those to be preserved.

If vyou're building the development that the

applicant proposes right up to the property's edge with cellars

that go way down into the root structures, it's unlikely that any

of those tress that are between the sidewalk now and where the
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development are going in could be preserved without some very

significant changes to the project.

So, we believe that that should count as a

disamenity unlike what both the applicant and the Department of --

excuse me, the Office of Planning are reporting.

On the traffic impact, the Office of Planning was

counting the single entry point to the site as an amenity, because

it's preferable to the four street cuts that they say would result

under current matter-of-right =zoning in R-1-B. But 1f we're

comparing with the current zoning, then we should also count the

fact that the proposal will result in almost three times as much

traffic from the single cut as would be allowable under current

zoning from the sum of all four cuts. So, again, if you're going

to count things as amenities, you have to count apples to apples,

not count it assuming that you're going to have the same traffic

out of four cuts that you're going to have out of the single cut.

And we believe with that increased traffic, that

turns that supposed amenity again into a disamenity, especially if

you consider that the 1likelihood is that a developer on this

property is not going to have four street cuts in there even if

they're allowed to. They're likely going to combine it and have

maybe two to serve -- maybe one on Albermarle, one on Nebraska to
serve two units of the houses. I mean it's -- and, again, that's
-- we don't have control over that. They certainly could have

four street cuts, but it's a question that Public Space would have
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to weigh in, and so we'd have to see how that would play out.

Another issue for us is the damage to Soapstone

Creek, and we believe the applicant and the Office of Planning are

erroneously counting the bioretention facilities as an amenity for

this project. These facilities do offer an innovative approach

for the applicant to some problems proposed by the PUD. And they

would also save the applicant money over the customary sand trap

filtration or pond, but that doesn't make necessarily for an

amenity, because the bioretention merely mitigates part of the

environment harm which the applicant would cause by overbuilding

the property and running both of the overflow pipes to the culvert

under Nebraska instead of to the creek.

And because so much of the site is being covered

with buildings or with pavement, the applicant deems it necessary

to regrade the site and direct the water flow into the

bioretention facilities. Under current matter-of-right =zoning

again it's hard to say what would happen, but we believe that it's

certainly plausible that 1less of the area would need to be

regraded. And, so we believe that that's -- we should factor that

in not necessarily as the amenity that's been proposed but again

compare it with the matter of right in an apples to apples to way

and see how it plays out.

Mr. Murphy from the National Park Service talked

about the impacts on the park. We believe that this would have

some detrimental impacts to the wvisual aesthetics of the park if
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the development goes forward, particularly phase two, and so we

believe that that's a -- that that wasn't listed, of course,

because it's not a positive for them, so neither the Office of

Planning nor the applicant chose to mention it. But we believe

that that's also problematic and so should count as a negative in

your calculation.

And, finally, as Commissioner DiBiase and others have

mentioned, how do you make this decision on the Grant Road

properties that lie immediately to the south of the project? It's

hard to imagine a way that you could say no to a developer that

was able to buy up those properties and wanted to do the same

thing to the south of Albermarle as the current applicant wants to

do to the north of it and have any kind of justification for not

passing that. We believe that that's a negative that those

property owners haven't bought into and so should be counted as

such when you add it up.

And, so in conclusion -- and I do in the testimony

have a few other mentions of some of the other things that I

haven't addressed in detail, some of the other amenities that we

question, but I won't go into the details here -- Dbut in

conclusion, we've tried to evaluate this project across the range

of possibilities, and I also refer you to that chart that's at the

end of this that kind of lists a number of the amenities or the

impacts that this project will have. And when we add it up we

have two positives; we have a number of negatives; we have some
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smaller minor positives; we have some things that we consider to

be toss ups as to whether they're better or worse in this.

And overall, our sense 1is that in order for

exceptional merit to be found and to waive this minimum acreage

requirement that this development should show -- should greatly

benefit the District and/or the neighbors. In our view of this

proposal, it shows that the District benefits modestly, and the

neighbors are not Dbenefitting at all but suffering from the

negative impacts of this project. As a result, we find the

project does not meet the standard of exceptional merit and that

you should not therefore grant the waiver. Thank you.

MR. HOOD: Mr. Bardin, I Dbelieve you said you

needed how much time?

MR. BARDIN: I said half an hour, Mr. Chairman.

I'll try to cut it down.

MR. HOOD: Okay. If you could do that, we'd

appreciate it.

MR. BARDIN: I'm going to confine my remarks to the

environmental issues. They involve issues before as well as

during and after construction. I want to make <clear,

Commissioners, this property, the phase one property, has already

been denuded of trees by this applicant who clear cut every tree

including a 40-inch diameter walnut right where those two houses

nearest the park would be built and 315 caliper inches of tree.

That you will find in their exhibit, the pre-hearing statement,
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the geotechnical report. If you stretch out the map, each tree is

identified. The applicant also cut two of the overhanging

branches of this great white oak tree, which was its heir right to

do. But that's what this applicant has already done.

Now, my testimony was going to cover three things.

One 1s the process by which this Commission deals with the

environmental issues, which vyou don't have in this kind of

intensive way in most of your cases.

Two, I was going to talk, but I'm going to skip,

what you might do if despite our advice and Commissioner

Heinrich's testimony decide to find exceptional merit and go into

the PUD. 1I'll skip that and file a written statement later, if T

may, on that subject.

Three, I want to talk about -- leave with you our
great, great concern of the question of enforceability or
credibility of any conditions you impose, whether they're

conditions advised by the O0Office of Planning or any other

conditions you come up with. Our ANC has a sad, i1f not bitter,

experience with land use conditions imposed by your sister agency,

the Board of Zoning Adjustments, where we find they are not

enforced, they are not lived up to, they are not enforceable.

So, there's got to be -- if you go that route,

there's got to be some practical way of coming up with an ironclad

condition which doesn't rely on good intentions. We all have good

intentions when we're here. But we need to figure out some way
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that will work after the fact, not only with the applicant during

the pre-construction and construction but also with the

Homeowners' Association or anybody else who's responsible for

protecting the white oak or anything else that's important to this

Commission when all is said and done.

Now, on the environmental process issues, there's

three points I want you to think about. One is the question of

the Trees Division. There's a chicken and egg problem here. The

Trees Division ultimately makes the decision whether these 16

city-owned trees in the parking space are to be cut down or not.

The applicant doesn't want to go to them.

Under the law of the District of Columbia, the

applicant has a duty of immediate care, as the abutting property

owner, for the parking space. If those trees are overgrown with

vines, as applicant testifies, what applicant should be doing

today, not after you decide, before construction, is getting rid

of those vines. If there's dead branches, the applicant should be

going and removing and trimming those dead branches. If some of

these huge trees are really zero life expectancy, which sounds --

as they testify, which sounds to me like they're saying the tree

is dead, they ought to be going to the Trees Division today and

saying we've got to cut this down before somebody gets hurt.

They're not doing that. They're saving money. They're putting if

off until later on.

Now, 1f they won't carry out their duties under
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District of Columbia law today, you ought to be pessimistic, in

Mr. Murphy's words, or skeptical, in the tone -- I don't think the

word -- of Commissioner DiBiase, as to whether the conditions that

are agreed to are enforceable, unless you figure out something

really ingenious to make them work.

What we would like you to do with regard to the

Trees Division is to say to this applicant in the circumstances of

this case, "Before you come to us for our final decision, go to

the Trees Division, make a representation to them, get clarified

by the part of D.C. government, which, for better or for worse,

has the oversight stewardship responsibility for these trees in

this space." Because otherwise what you're going to be asked to

do is somehow resolve a dispute Dbetween an arborist for the

applicant who, for whatever reason, says, "These are not worth

saving, get rid of them as soon as possible. Maybe this one, but

I recommend getting rid of it."

And we suspect that they're not -- partly it's the

desire for manicured landscaping -- very, very uniform trees

switched at the last moment from willow oaks to maple trees with

not a word to you except you got a piece of paper which said maple

trees. I don't know if you noticed that switch. But partly, I

suspect, it's an attempt to save money on taking care of old

trees. 01ld trees like old people are costly. And, sure, you put

these saplings in and in the early years the purchasers of the

units and their Homeowners' Association will have very, very
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little cost.

But you've got to strike the balance as

Commissioners, and you need all the tools you can get. And I

question whether relying on arborists debating are the best tools.

It seems to me the appropriate tool, the appropriate method is

get the applicant to take it to the agency of city government

which is responsible and let that agency make a decision.

Now, of course, you could decide just the zoning

issue first and say then let them go to the Trees Division. of

course, when they go to the Trees Division, I wouldn't be

surprised if Mr. Feola, who's a very skilled lawyer, will claim

preemption. This Commission decided we're going to build these

buildings, so now the only question is given that these buildings

are going to be built and the cellars are going to be dug does it

make sense to try to save these trees?

My second process issue 1is related to the question

of where will be the outlet for the bioretention basins. The

applicant is going at great length to dig a ditch which, if you

analyze the elevations, has got to go into an area where there

might be tree roots -- there might not, but there might be tree

roots -- to get all the overflow to Nebraska Avenue in the culvert

and never go into the ditch. Why are they doing it?

PARTICIPANT: Creek.

MR. BARDIN: Into the creek, I'm sorry. Why are

they doing it? Because their consultant advised them, and this is
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in an appendix to the pre-hearing statement also back in 1998,

that if you go into the creek, one, you've got to get an easement

from the school, which I think is wonderful, because then they

really will have to deal with the high school and not just give

lip service, or I suspect lip service, to their willingness to

work with the high school. They'll have to get an easement, and

there could be conditions imposed by somebody who is an interested

party with his own lawyers on that.

But, two, they'll come into the Clean Water Act,

title 4 of the Clean Water Act. They'll have to get a water

quality certificate. They'll have to go to an entirely different

part of the Department of Health from the part that Office of

Planning consulted. They'll have to deal with other parts of our

own D.C. government environmental system plus the federal system

at the end, and perhaps even the U.S. Fish and Wildlife Service.

There are resources, Commissioners, at the federal 1level, once

you're starting to put water into a flowing stream, that don't

apply when you're going to the Zoning Commission or even just to

the Department of Health alone.

The Department of Health has been in this case only

for one reason. They review the bioretention basin to see whether

it might be acceptable, and they're going to have to review it

again as to storm water management. They haven't reviewed this

case for any other purpose.

I've discussed it with Jim Collier who heads all of
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these groups, the Environmental Quality Bureau, and he's
authorized to tell me -- for me to tell you that the Department
hasn't supported this project. It's just given this minimal,

narrow review of the project. He's also authorized me to tell you

that this is a perennial stream not an intermittent stream,

although vyou'll find the applicant's own geotechnic report,

Schnabel Engineering calls it a flowing stream on their map.

So, the second proposal is take it -- get it

through the process that goes when the overflow pipes have got to

be in the creek. That will give you assurance of a professional,

higher quality environmental review than this normal zoning

process can assure you.

And third is the question that's been raised by a

filing by Mr. Hitchcock of the D.C. Environmental Policy Act. The

Act applies, Commissioners, and the lead agency wunder the

regulations governing the Act in the District of Columbia is this

Zoning Commission. You're going to hear from Mr. Feola

undoubtedly about the Board of Zoning Adjustment's case, which

some of the people on the other side of the dias have had one or

another involvement with, but that case did not rest on the

regulations now in effect. Why, I do not know. It was resting on

the previous regulations.

The present regulations define the agency that's

responsible for implementation, the lead agency, as the agency

which first approves a project. This project is first going to be
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approved in the PUD if you ever reach a PUD. Now, if you don't

reach a PUD, that's a different question. But if you reach a PUD,

that will be the first approval, and every building permit that

comes after from DCRA will be a second or third or fourth. You

are the first agency, and you have that responsibility.

Second, if you look at the exemption provisions in

the regulations, and the mayor or his delegate was given authority

by the statute to exempt, you will find that the R-1-B zone is not

exempt

PARTICIPANT: R-5.

MR. BARDIN: I'm sorry. Thank you, Commissioner.

The R-5-B zone, the one you're being asked to apply to this

property, is not exempt. R-1-A through R-5-A, yes. R-5-B is not

exempt. The writer of the regulation was thinking of zoning as a

subject, and zoning criteria were part of that. The issue in the

other case, the BZA case, you understand better than I do. It was

a variance issue. It was a different kind of issue. It was

obviously not a PUD issue.

And, finally, what Mr. Hitchcock is suggesting to

you, and I think it's an excellent suggestion, to take the first

step, tell the applicant to f£ill out that form, the screening form

called for by the statute. You're nowhere near the guestion

whether there should be an environmental impact statement or not.

But that will start in motion a review, a more coordinated and

comprehensive review within the wvarious parts of D.C. government,
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including the various parts of the Department of Health, than

you've begun to see.

The Office of Planning can't do that. They don't

have an environmental staff. Maybe someday they will, but today

they don't. And you're not an environmental agency, so you need,

legitimately need, help from people who can do that. And if you

look at that form, you will find it asks the kind of questions

that apply to here. On the site description, are any streams

within or contiguous to the project site? Yes, there's a stream

contiguous -- Soapstone Creek. Are any springs or wetlands

contiguous to the project site? Yes, again, this wetland. They

ask about the depth of any excavation with regard to the project

description. Does the proposed action involve a planning or
zoning decision? Well, sure as heck, this action involves a
zoning decision. That's what the screening form is asking about

-- your work and your decisionmaking.

They ask how much natural material, rock, earth, et

cetera, will be removed from the site. We've been trying to find
out the answer to that question. The applicant simply hasn't
answered. But if you look at the geotechnic report, you'll see

that Schnabel Engineering is recommending a wholesale removal of a

lot of this f£ill that Mr. Murphy talked about and then compacting

it down, compacting it down. That's why I'm concerned about the

roots. I'm not going to say anything more about this. We'll file

-- there will be filings on the subject.
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I do want to go back now to the question that I

raised and Commissioner Mitten raised, vis-a-vis the tree
preservation plan. What you have received in response to
Commissioner Mitten's request is a list of activities, a

disorganized list, an incomplete list. And I ask you, Commission,

to direct the applicant, or request the applicant, if that's the

way 1t's done here, to respond to the letter that Commissioner

Heinrich and I sent to them with a detailed 1list, which we

prepared after consulting a certified and experienced arborist who

told us that what we had received in response to the request

simply wasn't enough to be the basis for adequate, qualified,

professional peer review. And it would be a waste of everybody's

time for us to ask the arborist to write a statement for you on

it.

I mean Jjust let me give you an example. Mr.

Milhous in this 1list of activities recommends a fence, a tree

protection fence, at a diameter of 20 feet. You have before you

in this record from Vica Engineering sheet C7 in the October 27

version, which shows a larger fence, which goes further, closer to

the buildings. It's 24 feet going southward; it's 21 feet toward

Nebraska Avenue; it's 24 feet toward the national park. And then

you have right on site an actual tree fence, which only goes 16

feet southward from the tree we're trying to protect and the

applicant is assuring you they're trying to protect, and the

Office of Planning, motivated I'm sure by good intentions and
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hopeful wishes, thinks the applicant is trying to protect.

There's something wrong here. There's a

disconnect, there's inconsistencies. This applicant is spending

as little money as possible at this stage in trying to resolve

these issues. We cannot talk with this applicant's consultants.

We cannot meet with applicant's consultants in the presence of

their counsel or their principal or their executives or in -- that

has nothing to do with it. They're saving money. They're going

to save money on you, as their entitled to, I guess, everywhere

they can. You can't assume by wishful thinking or good intentions

or otherwise that it's going to work.

Finally, there was a question asked about the

Bregon property. There was a question asked whether it was a non-

conforming property. It 1is a non-conforming structure within the

meaning of the regulations. The matter-of-right development in

the present R-1-B zone would require at least a 25-foot backyard.

If you wanted to put those two -- any structure facing the back

toward the park, they'd have to be 25 feet. The matter-of-right

development in the R-1-B zone would limit less residential 1lot

occupancy to no more than 40 percent. The PUD phase two would
occupy 56 percent. It's the highest occupancy part of this
proposed PUD. It's even worse than phase one, and that's what
juts into the park. The 2,888 square foot lot is obviously

smaller than the 5,000 square foot lot size. And the footprint is

20 percent larger now -- the footprint proposed by the two
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townhouses is 20 percent larger than what would be allowed.

Commissioners, I very much appreciate the

opportunity you've afforded us to address you and to participate

in your proceedings and that you afforded our sister ANC, even

though they may be divided, both representatives to address you.

With vyour permission, I would 1like to file a

statement, but I would like to do that after I've had the chance,

finally, to meet with the Office of Planning and get the benefit

of their wisdom and their thinking. But I will certainly do it

within the time frame of this proceeding.

MR. HOOD: Okay.

MR. BARDIN: Thank you.

MR. HOOD: Thank you, Mr. Bardin and Mr. Heinrich,

appreciate it. Hold your seats.

Colleagues, do we have any questions?

MR. FRANKLIN: A couple questions, Mr. Bardin.

MR. BARDIN: Yes, Commissioner.

MR. FRANKLIN: Your commandant enforceability

touches a sore point with me, because I have often asked

Corporation Counsel whether we could in PUD approvals create a

situation where third parties would be beneficiaries of the

conditions and enable them to be enforced. Do you have any sense

of the appropriateness of that?

MR. BARDIN: Yes, Commissioner Franklin. We

discussed that with Ms. Bamberger at the joint meeting of the two
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ANCs. We were concerned -- we were pleased that there was a

proposal to have no chemical fertilizers used here, but it seemed

to us 1t wasn't practical by itself if vyou're relying on the

Homeowners' Association to deal with it. I know I'm Chair of my

condos' Gardening Committee, and I know what's involved in getting

a budget approved for anything in this kind of joint situation.

She agreed at that meeting, after consulting with her advisors,

that we could have a condition, one for a covenant running with

the land, and two, with a third party beneficiary such as the

Department of Health's Environmental Health Administration, the

governmental regulatory body, assuming they agreed. In fact, I

was disappointed that the Office of Planning didn't pick that up

in their written report to you and suggest it as one of the

conditions.

I have raised with Ms. Bamberger the question which
is still open -- I don't know how she's going to come out --
whether that could be extended to chemical pesticides, to

herbicides and what do you call them?

PARTICIPANT: Insecticides.

MR. BARDIN: And insecticides. Because we don't

want these chemicals, many of which are soluble, et cetera, going

into the creek, 1f that can be done, and she is consulting with

her advisors. So, I would be -- I assume if it's done by consent,

you can do it.

Now, what happens when you impose a -- I assume
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that you are not limited to consent. I assume you could impose a

condition, and then the applicant has to decide whether to take it

or leave it or try to negotiate. But I think that would be a

fruitful area, and I'd welcome it.

If I may say so, it seems -- let me put it as a

question. One of the things that I would like to discuss with Ms.

McCarthy tomorrow is whether the bargaining that's gone on so far

has been as vigorous from the point of view of the environmental

interests that seem to me very important and seem to my fellow

commissioners very important? And everybody recognizes as one of

the three pillars of smart growth concepts, as it could be, and

whether we couldn't do something even in this case even at this

late date to enhance the capabilities of the bargainers on the

non-applicant side of the table.

MR. FRANKLIN: Well, if you have any thoughts you

want to submit in writing regarding the enforceability of PUD

conditions by a third party, rather than relying on the District

government, I would certainly, for one, welcome such advice.

Turning to the environmental screening form, I have

to confess I haven't really looked at that form in detail, but I

have been making notes as we've gone along on a whole range of

environmental considerations that have been addressed by one side

or the other in this proceeding. 2And I'm not sure that we're the

lead agency or not, I don't know. I do know that we ourselves

don't have the staff expertise with respect to some of the
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technical issues that might be important in those considerations.

But it seems to me that very often in PUD process

and final findings of fact and conclusions of law the Commission,

in effect, does pass judgment on a whole range of environmentally

relevant considerations, ranging from protection of trees, to

traffic, to permeable surfaces, you have it, I mean, the whole

nine yards, so to speak. What is your view of the compliance of

that process with the District's environmental laws? I mean if

this Commission were, not necessarily in this proceeding but in

any proceeding, to address the full range of environmental

considerations and impose certain conditions or not that are

addressing those considerations, would that, in your view, comply

with what you understand to be the District's law?

MR. BARDIN: Well, my understanding is that the law

that you administer, the law dealing with PUDs, gives you a great

deal of flexible discretionary power. I have been lectured in

this room and elsewhere by people I respect on all of the

advantages it gives the neighborhood. Frankly, I haven't seen

what it does for the neighborhood, but I sure see the power it

gives the Office of Planning if it has the tools for using them in

a negotiation. And since it's a consensual process, if you had

the resources of information know-how, an adequate environmental

analysis which wasn't piecemeal and episodic but which tied the

pieces together, I don't see why you couldn't do that. And could

this be the agency conceivably?
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I mean, frankly, and this is -- there is a process

which is going to be legislative one next year, which hopefully

will review the statutory law, the regulatory law, the way the

agencies are organized to work with it. But at least one model

which I find very interesting would be one which says the Office

of Planning ought to develop within it a very strong environmental

capability tied to the land-use function, which is one of the

major contexts in which we see environmental issues in our

relatively small city and build that up.

So, you've asked me a question, Commissioner

Franklin, about law, and I'm giving vyou a dguestion about

legislative policy and administrative policy that at least within

the confines of what we're discussing in this kind of case I

don't see why you can't step in. And I don't see why you can't go

out of the box and create -- I mean that's why I'm suggesting to

you that in this case, given the history of clear-cutting one

property and the differences in opinion on the other, no matter

whether the Trees Division is perfect or imperfect, it's the

authority. Why not send this applicant to go make its application

and do that? But my inclination would be to run with it, because

there's nobody else to.

The law says that the lead agency is responsible --

is the one that is responsible for the first District government

authorization of the project. Now, that's a regulation in the

DCMR. And if it's a wvalid regulation, I'm assuming it is, then I
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think you're bound by it, because this project goes to this

Commission first.

MR. FRANKLIN: Well, my question was, if we our

bound by this -- assuming we are bound by it, would the findings

of fact and conclusions of law, if we were to approve a PUD in

this or any other case, that addressed the salient environmental

considerations, would that comply with that regulation?

MR. BARDIN: If you went through the process called

for by the statute, yes, and that process is relatively flexible.

It calls for filling out a screening form, sending it around to

get comments. Somebody's got to put it together for you so you

have it coherently put together. And you don't have to do an

environmental impact statement, even 1in a case with a major

impact, if you do the equivalent. So, you have lots of tools with

which you can work.

As a practical matter, my very strong judgment,

based not only my services in this ANC but my having served three

years as the head of New Jersey's Environmental Department and had

a number of years of environmental work in government and in

private practice, my strong opinion is that you need to figure out

a way of tying together and integrating and coordinating what's

going on.

It can't -- I mean the normal process of a BZA

hearing or what 1little I've seen of a Zoning Commission hearing

isn't a very good tool, because serious environmental work isn't
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done by cross examining, as I think you probably feel. It's true

of many other serious aspects of human endeavor. It's done by

people getting around a table and where they start off

disagreeing. They try to figure it out, and you bring several

disciplines together. And you don't have the study you want. You

ask is it worth getting it, and somebody gets it. There's a lot

of give and take, and I don't see that going on in the pieces of

this case I have the privilege of witnessing.

Perhaps it goes on in the Office of Planning

pieces, but then they don't yet have the environmental staff. I

keep suggesting to Director Altman that that's something they

ought to acquire, and I know he has other burning issues, which

he's handling very well considering where the starting line was,

and I understand there's an issue of priorities here.

MR. FRANKLIN: Thank you very much.

MR. BARDIN: Thank you, Commissioner.

MR. HOOD: Okay. Colleagues, any other questions?

Commissioner Parsons?

MR. PARSONS: Well, I wanted to follow up with what

Mr. Franklin was talking about. I assume you've all had a chance

to look at Mr. Hitchcock's November 21st, and I think this 1is

something we should ask the Corporation Counsel and the Office of

Planning to review, because it's a lot more complicated than

somebody filling out a form. Mr. Hitchcock goes on to argue in

his second page that this is a major action that requires an EIS.
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So, filling out the form is a dangerous precedent for this

Commission, I think, without advice. Because if we say, "Well,

let's go to the form," we'll be blown by that form in about an

hour and a half by people saying, "Well, now you've got the form,

see, we're right." And, of course, I have some experience with

federal level environmental impact statements, and I can assure

you we can slow development in this city to a halt very easily

with this being our practice. So, I think we need some real

counsel on this.

I wanted to ask the witnesses here, I see --

tonight, I'm finally seeing a community that -- excuse me, I'm

suffering a cold here -- is terribly angered at a developer that

came 1n and tore down houses and cut down trees and made a

proposal to build 26 townhouses, and now still has the gall to

propose 13. But I don't get it.

You're willing to, as I get it here tonight,

sacrifice the entire property, the matter-of-right development,

and I think Mr. Franklin's example of the horrendous destruction

we have seen to a sensitive piece of property by matter-of-right

development why vyou're willing to take that risk. I don't

understand it. Why aren't you saying to us build six townhouses,

and it's okay? You're not bringing this Commission any room to

compromise other than to say no, and then we'll all read in the

paper that another developer came in and clear cut the place and

built mega-mansions, and now you're all upset about that.
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So, I think maybe the community has lost its

objectivity because of their hate for this Developer. That's all

I can imagine, because you're not bringing us any room up here to

do anything other than to demand more studies and claim that four

curb cuts are better than what you're getting. And I'm struggling

with this. Usually a community will come forward and say what

they're willing to bargain for at least, but there's none of that

here tonight. Am I reading you right? It's up or down.

MR. BARDIN: Well, I skipped the part of my

statement that would have gone into the questions you're raising,

Commissioner Parsons, because I thought we were pressed for time.

MR. PARSONS: Fine. Put it in writing.

MR. BARDIN: We don't hate this Company.

MR. PARSONS: I mean that's all I can read from the

testimony so far.

MR. BARDIN: We don't hate this Company. It's not

our business to hate this Company. Holladay Dbuilt a major

development long ago in my single member district. It has two

retirement or senior citizen health and what not homes in the

District. One of them my mother and mother-in-law considered;
didn't actually -- so, there are a lot of things they do. They do
things -- they presumably do some things well, some things not so
well.

We've had two of the premier developers in this

region develop multi-unit homes in our ANC, which have a lot more
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units than any -- hundreds -- than anything they're talking about.

And they are smart growth, and we are proud of them, and they are

within close walking distance of the metro. And we have Fannie

Mae refurbishing a building right next to.

MR. PARSONS: But I'm asking why the community

isn't coming forward with some form of compromise. Is it up or

down with you? That's all I'm asking.

MR. BARDIN: Because we don't -- I mean we've never

had a meeting. Look --

MR. PARSONS: The answer is no.

MR. BARDIN: We've never had a meeting to discuss

compromise with this Developer. We've haven't had a meeting with

the Office of Planning. Are we supposed to suggest --

MR. PARSONS: Well, maybe Mr. Hitchcock's people

will bring forward some clue. You're not able to.

MR. BARDIN: Sure, I can give you some clues. I
have some -- if you want to, I'll rattle them off.

MR. HEINRICH: I think I can -- I'd like to answer
that also. I think part of it is an up or down issue because of

the precedent that this sets, the fact that you are doing this

radical wupgrading from an R-1-B to a R-5-B and the fact that

simultaneously you're asking for a waiver down to wvirtually the

bare minimum of the acreage requirement.

And what I'm hearing from vyou is that vyou're

willing to read in an intentionality to the law that says, well,
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even if it's not exceptional merit that you should do it, because

the other thing is worse. And it just strikes -- that the matter

of right is going to be worse than what this is, and I think that

that's not the reading of the law that we have partly because of

the precedent that this is going to set, not only for, obviously,

the property in question, the property on Grant Road, properties

possibly on 39th Street nearby, properties in other parts of the

city.

And I think to that extent it is an up or down

question, because if you do it, even 1f we get down to six

townhouses, right, you've still set this precedent that it's okay

to do this kind of a waiver on something that obviously from my

testimony I feel, and I think my fellow commissioners feel, is not

-- doesn't qualify as exceptional merit. And, so I guess to that

extent that's the --

MR. PARSONS: I'm not making myself clear. If I

were you, I'd come in and say what would make an exceptional

merit, what zoning would be acceptable you. Are two, are three?

That's the kind of testimony that would be helpful to us, as

opposed to R-1 or R-5, up or down. And maybe it's too much to ask

the citizens to do that. I know it's very difficult.

MR. HEINRICH: Right. I mean it puts the burden on

us to come up --

MR. PARSONS: Yes, yes.

MR. HEINRICH: -- to come up with what the right --
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MR. PARSONS: All right. So, the burden's up here,

and we're looking for ideas.

MR. BARDIN: Under the law, we haven't taken the

response to your question back to our fellow commissioners. We'd

have seven days under the new statute to make sure that anything

we say -- 1f I may give you a personal opinion, I think there is a

way of doing it, and that would be to require something which is

heroic work to save this tree and assure it's saved. It would be

giving up several of these townhouses. It would be creating the

conditions in which the Bregon's had no reason to be involved in

this phase two. The phase two is, in my judgment, an anathema and

ought to be gotten rid of as fast as possible.

And you would move out the townhouses which are

near the park. You wouldn't shift them physically, as the
question suggested; vyou'd eliminate them. In process, you'd
eliminate danger to the roots. You would talk conservation
easement -- conservation easement. That would be one of the tools

you'd use.

You'd find a 501-C3 and quite frankly, Commissioner

Parsonsg, I have, on a very tentative basis, started talking to one

of the most reputable that works in this area to see whether they

might be interested. I have no idea whether this applicant would

do -- be interested. I have no idea whether the Office of Zoning

-- I don't understand your procedures enough to understand whether

we should be coming forward to you with this idea.
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But, yes, could it done? Something could be done

that would be different and might take the form of an exceptional

merit case, although I want to be cautious here, because I thought

we were supposed to talk with the parties of interest before we

talk with the commissioners. I didn't realize that this session

was a negotiating opportunity, if it is.

MR. PARSONS: I was just asking the question.

MR. BARDIN: Okay. I mean to my way of thinking,

the park wvalues that Mr. Murphy talked to you about are extremely

important here and have been left out in the way this applicant

talks. They wrote this application as if the park didn't exist.

This was next to 40th Street. It wasn't next to a park.

I believe the high school wvalues are extremely

important. It is a positive virtue that high school students go

and clean up that creek bed and that that cart that Ms. McCarthy

saw and talked to you about as if it was yesterday isn't there

anymore. Because high school students and neighbors, the Ecology
Club or whatever it's called -- they've been here waiting to
testify to you; I hope they will testify -- goes out and cleans.

The students learn something from it.

The Chesapeake Bay Compact that this District

joined in calls on getting high schools students involved. So, to

me that would be much more positive than privatizing the function,

hiring a contractor and getting it done, and imposing that on the
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MR. HOOD: Mr. Bardin, if I could just cut you off.

I think you've answered my colleague's question.

MR. BARDIN: Yes, sir.

MR. HOOD: Any further questions, colleagues?
Okay.

Now, let me Jjust say that we've been joined by
Councilmember -- our at-large Councilmember Phil Mendelson, who

also is going to testify this evening. But I want to do the cross

examination of the applicants first -- I mean of the parties, and

then we will hear testimony from our council member.

Applicant, Mr. Feola?

MR. FEOLA: Thank you, Mr. Chair. I only have two

questions for Mr. Bardin.

Mr. Bardin, you indicated that the current

environmental laws, putting aside when they might be required to

be implemented here, require a review for developments in the R-5-

B zone; 1is that correct?

MR. BARDIN: No. I said that the exemption that

was written stopped at the R-5-A and excludes -- there's no

exemption for the R-5-B.

MR. FEOLA: Therefore, there must be an

environmental review of the R-5-B if there's no exemption.

MR. BARDIN: No. There must be a review if you

meet the other standard. It has to be a major action, over a

million dollars --
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MR. FEOLA: Okay, okay, okay. Thus the matter-of-

right development here under R-1-B would be exempt from the

current environmental laws of the District of Columbia; is that

not correct?

MR. BARDIN: My impression from reading those

regulations is that that exemption would probably apply there.

MR. FEOLA: Thank you. I have no further
questions.

MR. HOOD: Okay. Thank you, Mr. Feola.

Mr. Pavik?

Ms. Gunning?

Let me see who else. Mr. Hitchcock?

Okay, and ANC 3E has left.

Okay. Thank you, gentlemen.

MR. BARDIN: Thank you, Mr. Chairman. Thank vyou,
Commissioners.

MR. HOOD: Thank vyou. Before I go to persons and
parties in support, are there any? There aren't any. Okay. So,

we've called for it then.

I will now ask at-large Councilmember Phil

Mendelson if he will come forward. And we want to thank him for

his patience.

MR. MENDELSON: Good evening. I am Phil Mendelson,

the Councilmember at-large. And I want to first thank the Zoning

Commission for your patience, and I guess this is the third of
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four hearings that you're having on this case. And I appreciate

your attention to this matter.

I am here this evening to support the ANCs in the

community which are overwhelmingly in opposition to this planned

unit development. This project is a poster child of how not to

undertake in-fill development. I became aware of this project due

to the huge outcry over the sudden demolition of a 100-year old

house.

The communities of Ward 3 have always been
extremely sensitive to development. Successful developers
understand this. Communities rightly feel threatened and

suspicious of development when they are not included in the

process. Exclusion signals that the developer does not have their

best interests in mind.

By-right development opportunities abound along the

Wisconsin Avenue corridor. Three blocks to the north, the mixed-

use Tenley Hill project is nearing completion on the former site

of a gas station. For understandable economic reasons, however,

the developer at Albermarle would rather buy at R-1 prices, flip

the property to R-5, and receive a huge reward. That is not the

way planning should be.

In my testimony, I want to emphasize three themes.

They are, first, that this project is not about smart growth;

second, that it does not meet the public benefits requirement for

PUDs, and third, that it is inconsistent with the comprehensive
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plan.

First, this project is not about smart growth,

rather it is about a lousy 13 units. This project will not help

reduce the regional pressures of urban sprawl, as OP and the

Developer contend. Sprawl and smart growth are macro issues. An
isolated 13-unit housing project is insignificant. If the Office
of Planning can report that, quote, "The 1level of traffic

generated from the proposal will have no measurable impact in

terms of capacity and level of service," unquote, then I assure

you that the impact on metro ridership is even less. Take this

argument off the table.

Second, this project does not meet the public

benefits requirement for PUDs, notwithstanding that the OP report

lists 13 amenities. For instance, the fact that the project will

increase tax revenues or that 51 percent of the construction jobs

will go to District residents are not truly amenities. The Ward 3

plan states that they are not. Quote, "Treat amenities such as

tax revenue and first-source employment as requirements," unquote.

Some of the alleged amenities are self-fulfilling.

The fact that this is a housing project does not, in and of

itself, make this worthy of being an approved PUD. By that logic,

a much bigger housing project would be a much better PUD. The

fact that the project is within walking distance of metrorail and

metrobus is not a public benefit. The zoning regulations require

that an amenity must be a functional or aesthetic feature of the
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development itself.

If any development other than matter-of-right is

permitted at this site, then the number one project amenity should

be environmental. The proposal falls far short in this regard. I

defer to the comments of ANC 3F and the Tenleytown Neighbors

Association. There should be no question whether the project will

have an impact on the creek, but at this point there is.

Frankly, I do not understand why the Developer has

not been required to prepare an environmental impact statement,

pursuant to D.C. law. There is no exemption in the law for
discretionary zoning cases. The purpose of the EIS requirement is
to inform discretionary decisionmaking. The purpose 1is to

objectively evaluate alternatives and to identify mitigating

measures. That has not happened. You should order it before

deciding this case.

My third and final point is that the project 1is

inconsistent with the comprehensive plan. On this point I am

uniquely experienced, having been active with Wisconsin Avenue

corridor land use issues for almost 25 years. The comprehensive

plan does not designate this site as part of a housing opportunity

area, nor does it call for moderate density housing or a change in

zoning at this site. For almost 25 years, until now, the Office

of Planning has continuously advocated no change in the

residential =zoning east of Ft. Drive or anywhere in the

residential area outside the commercial zone of Tenleytown. This
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was 1its position, no change, before the comprehensive plan was

drafted. This was its position when the plan was drafted. And

this was its position after it was adopted, when amendments were

considered on three different occasions.

As far Dback as 1976, the Office of Planning

recognized that more residential development was desirable in

Tenleytown, but rather than upzone existing R zones, it called for

mixed use in the existing C-3-A and C-2 districts. Excerpts of

that report are attached to my testimony.

The 1985 adoption of the comprehensive plan land

use element reflected this earlier planning. Nobody was calling

for upzoning in Tenleytown. A copy of the first land use map is

also attached to my testimony.

In 1986, the Office of Planning undertook another

detailed examination of the Tenleytown area as part of its special

report, Wisconsin Avenue Corridor study. OP acknowledged the comp

plan's call for housing near the Tenleytown metrorail station but

recommended no upzoning of the R-1-B area.

In 1990, a street grid was finally put on the land

use map. It was now crystal clear that the mixed use area, which

includes medium density residential appropriate for a housing

opportunity area, 1s west of Ft. Drive. Two other 1990 changes

were to add a housing opportunity area symbol to the Tenleytown

metrorail station area and simultaneously to establish a

Tenleytown metrorail station special treatment area with the
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purpose, in part, to, quote, "provide for the development of

substantial new housing," ungquote. The eastern boundary of the

special treatment area is 40th Street.

It does not include the proposed PUD site, while

some argue that the 1990 map erred in showing the PUD site as

institutional. "By making this error," quote, unquote, OP was

recognizing that the housing opportunity area did not breach Ft.

Drive. If the Office of Planning had thought otherwise, that the

housing opportunity symbol applied to the PUD site, then it would

have had to map east of Ft. Drive as residential instead of

institutional.

It is clear from this history that however vyou

decide this case to conclude that this proposed PUD is within the

housing opportunity area would be inconsistent with the

comprehensive plan.

The intended effect of the comprehensive plan for

Tenleytown 1s very similar to what now exists in Friendship

Heights. The vicinity of Wisconsin and Western Avenues is a

housing opportunity area. Square 1661 has mixed use. The very

next block to the east, which is one block from metrorail and

metrobus, 1s zoned R-1-B. The land use pattern is the result of

extensive Zoning Commission actions, a sectional development plan,

as well as several PUDs.

The same scheme exists at both commercial centers.

If it works in Friendship Heights and is desirable there, then it
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is applicable at Albermarle. The coming of metrorail here, as in

Friendship Heights, Cleveland Park, and Woodley Park, was always

intended to serve rather than transform the residential area. A

careful look at all the rezoning cases over the last 25 years will

affirm this point.

It is clear that the Developer has set the agenda

in this debate, first in how the site was acquired and cleared and

then by assuming the role of city planner, advocating, quote,

"smart growth," unquote, and transitional buffers. But the

planning has already been done. The transitional buffer is on the

commercial square to the west. Upzoning or any greater use than

low-density residential was never considered let alone adopted

east of Ft. Drive.

For these reasons I support the community in its

opposition to this application. Thank you.

MR. HOOD: Thank you, Councilmember.

Colleagues, do we have any questions? Commissioner

Mitten.

MS. MITTEN: One of the reasons why we're having

this debate at all is because of the error that you mentioned

that's on the generalized land use map. And one of the things

that's missing because there is that error is that the decision

about what the proper designation should be, whether it would be

low density or moderate density, as 1s being proposed, that

decision is effectively going to be made by the Zoning Commission
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as opposed to being made by the City Council, which is elected

representatives as compared to appointed folks. Is there some way

that the City Council could do a technical amendment to the land

use map as opposed to taking an out-of-cycle type of comprehensive

plan amendment. But since there 1is an error, and everyone

acknowledges the error, is there a way that that could be

accomplished?

MR. MENDELSON: Not that I know of. The law

regarding the comprehensive plan is similar -- is unique, except

that it's a 1little similar to the budget process; that is, the

City Council can only deal with the comprehensive plan when

changes are proposed by the mayor, just as the Council can only

deal with the budget when changes or a budget is proposed by the

mayor. It has been consistently opined that the Council cannot

initiate even a technical correction of this sort.

MS. MITTEN: Thank you.

MR. HOOD: Councilmember -- any further questions,

colleagues? Councilmember Mendelson, at any point in time have

any of your constituents come to you -- I know you can't reach and

touch everyone -- but has anyone come to you and said, "I'm in

support of this project?"

MR. MENDELSON: Off-hand, I can only think of the

Developer, with whom I've met twice. But other than -- otherwise,

no, I can't think of anybody who's --

MR. HOOD: So, your statement -- you've heard loud
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and clear that the surrounding community, not Jjust the 1little

small area, but the surrounding community is in opposition of this

project.

MR. MENDELSON: Correct.

MR. HOOD: Okay. Well, I want to thank you for

coming in and testifying; appreciate it.

MR. MENDELSON: Thank you.

MR. HOOD: Thank you. Okay, colleagues. I guess

we have finished a little early.

Mr. Feola?

MR. FEOLA: Mr. Chairman -- no, I don't have a

question. A point of procedure. As has been alluded to by Mr.

Bardin's testimony and some questions from the bench, there has

been an issue raised by a filing this past Tuesday by Tenley

Neighbors about the environmental law and its applicability here

and whether or not the Zoning Commission is the lead agency. We

would like an opportunity to respond to that argument in writing.

MR. HOOD: I was going to do that towards the --

well, we are at the end, but that's a good point. I think that --

I don't have any problems with you responding. Do you,

colleagues?

But as Mr. Parsons stated earlier, that we're

hoping that the Office of Planning and if Corporation Counsel can

get us some guidance. I believe in Councilmember Mendelson's

testimony here, it gives us at least the first place to start
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looking, and that's what I thought was very helpful. And I want

to thank him for that.

So, we know where we can go to D.C. law 8-36, and

we can start there. And Mr. Bastida, I'm going to ask you to

relay that to Corporation Counsel.

MR. BASTIDA: We will do -- staff will do so.

MR. HOOD: And I guess if we could have all that in

by Monday, which is at the next meeting, December the 4th, give

everyone time to respond. I would like to have it sooner, but I

don't know 1if that's enough time for everyone to get their

submittal together. Would that be enough time for you?

MR. FEOLA: Yes, sir; it will be fine for us.

MR. HOOD: What about Office of Planning?

MS. MCCARTHY: Written comments in response to

these other ones?

MR. HOOD: Right. You need your microphone, Ms.

McCarthy.

MS. MCCARTHY: I'm hesitating, because this is the

week that we have to do our budget submission, and Ms. Steingasser

and I are the ones that are working on the cyber hotels case and

some others. It's just a really busy week. But we'll try to get

something in by Monday.

MR. HOOD: Okay, okay. I don't know where
Corporation Counsel -- they're not here to respond. But if not, I
guess we'll just have to deal with it at a later date. It would
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be nice for us to have so we can kind of address it and toss it

around and deal with it at December the 4th's meeting.

I'm going to ask Mr. Bastida to kind of review some

of the things that we have asked for, so we'll know what to come

back with on the 4th or at a later date.

MR. BASTIDA: Yes, Mr. Chairman. I will get

Corporation Counsel to in fact provide some type of legal opinion

to the Commissioners by Monday of next week. The record is still

open when the hearing is going on, so Mr. Bardin's gquestions and

his reports and answers related to the tree at the Smithsonian or

any other similar type of endeavor that has occurred which has the

same type of characteristics. And that we'll try to get a report

from the GSA or the Smithsonian or any other agency that has

analogous conditions saving some trees. And then the other

question that we have is the environmental impact statement

applicability to the Zoning Commission.

MR. PARSONS: Let me jump in on the tree thing,

because I think, as Mr. Franklin pointed out, going to the

Smithsonian is a mistake. One, it was a Lyndon tree, but what
they were doing is excavating 90 feet underneath this tree. I
mean it has no bearing on this. I don't think we should do that.

I think Mr. Murphy volunteered, and he'll probably regret it, to

offer this. So, it sounded as though you were going to seek thisg

out, and I don't think you need to do that.

MR. BASTIDA: No, I wasn't going -- Mr. Parsons,
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maybe I misspoke. I wasn't going to seek it out. I was going to
-- that's what I left -- the message was analogous situation
rather than the Smithsonian. I just brought the Smithsonian as it

was talked about, but I believe that somebody else expressed also

a strong opinion that -- I think Mr. Franklin, it was you?

MR. FRANKLIN: Right.

MR. BASTIDA: That 1t was quite a different

situation.

MR. FRANKLIN: And I'm not sure that even one

analogous situation is going to shed any light on this situation,

as far as I'm concerned.

MR. PARSONS: No. I don't either, but he
volunteered.

(Laughter.)

But the burden is on the Park Service. That's why
I jumped in. You didn't mention that in what you read there.
That's all.

MR. FRANKLIN: Maybe the Park Service isn't busy

enough, Mr. Parsons.

MR. PARSONS: Yes, well -- yes.

MR. BASTIDA: I was positive that you would address

me regarding NPS.

MR. HOOD: Okay. Is that everything, colleagues?

With that, I want to thank everyone for coming

down, especially the community and those who have come down for
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three nights and have not been able to testify yet. I can assure

you, on December the 4th at 7:00 p.m., you will be heard first.

And preliminary matters, Mr. Bastida, will be second.

MR. BASTIDA: Okay. Mr. Sherman, there is a --

just wanted to share with you. The school system was here, and

they didn't respond when I said D.C. agencies. And they would

like to be heard on the 4th. And whatever schedule you want to

put it in is all right, but I wanted you to be aware that it's a

D.C. agency that would like to testify.

MR. HOOD: Again, so nobody -- we'll all be on the

same page, we will be hearing from those in opposition first, and

then we will deal with some preliminary matters -- no, the school

system, then preliminary matters.

With that, this Thearing is going to be in

continuance until December the 4th at 7:00 p.m. Thank you.

MR. BASTIDA: Thank you.

(Whereupon, the Zoning Commission Public Hearing

was concluded at 10:29 a.m.)
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